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Leadership Letter
Tired of Reading the Tax Code? Try These Three Books.
Each one has a unique application to employee benefits.
By Jack Towarnicky

T

hree recommended books.
Being a benefits weenie, I spent
all my time reading the code,
regulations, and benefits-related
articles. That didn’t change after joining
PSCA. So, I expect to finish these books
later in October when the Cleveland
Indians win the World Series. Notice
that I didn’t say October 2017 — either
in terms of reading the books or the
tribe winning the World Series.

play in our everyday lives. It confirms
the virtues of economic freedom.
To me, this book is as enlightening
as Milton Friedman’s commentary on
“I, a Pencil”, viewable on youtube.
Or, if you prefer, read Leonard Read’s
original essay at http://www.econlib.
org/library/Essays/rdPncl1.html.

The Price of Everything

More than a year ago, I caught up with
Chris Carosa, the author of the book
“From Cradle to Retirement — The
Child IRA — How to start a newborn
on the road to a comfortable retirement while still in a cozy cradle.” I had
shared with him our Founding Father
Ben Franklin’s long term investing
legacy and how my friend Ben taught
me a lesson that affected my life and
that of my two children. My interview
is available at http://fiduciarynews.com.
Chris surprised me a couple of
months ago — he had written a book
and asked me to write the Forward.
Here is an excerpt:
… In this “read all about it” book,
complete with suggestions and case studies,
Chris Carosa shouts the opportunity
available to all Americans that they can
leave a rich legacy for their children and
grandchildren.
Chris and I certainly share admiration for founding father Ben Franklin. In
"From Cradle to Retirement", Chris shares
the entertaining story of Ben Franklin’s

Three months ago, I started reading:
“The Price of Everything: A Parable of
Possibility and Prosperity,” by Russell
Roberts. Mr. Roberts is a professor
of economics at George Mason University, a Distinguished Scholar at
George Mason’s Mercatus Center, and
a Hoover Institution fellow. I am almost
finished with this small book. You could
probably read it in a few hours in one
sitting. The book and its title paraphrase
an Oscar Wilde quote: “An economist is
someone who knows the price of everything and the value of nothing.”
This easy to read book is actually a
work of fiction … the how and why of
price changes — and how they enable
prosperity and economic growth. I
bought the book months ago after reading a book review in the Wall Street
Journal to read about “price gouging”
— such as charging $35 for a case of
12 bottles of water in Houston the day
after Harvey left town. This author
confirms the wondrous role that prices
Plan Sponsor Council of America • PSCA.org

From Cradle to Retirement —
The Child IRA:

long term (200 year) investment decision.
Through his actions, Franklin’s vision of
American’s future challenges us.

From Here to Security:
Just this week, I was given a copy of
“From Here to Security: How Workplace Savings Can Keep America’s
Promise”, by Robert L. Reynolds. Mr.
Reynolds is President and CEO, GreatWest Financial and Putnam Investments.
His prescription: “Make Social Security solvent, extend workplace savings
options to all working Americans at
their jobs, make all workplace savings
plans “automatic,” and lift savings
rates to 10 percent or more.” I agree
with those goals, but, I haven’t yet
gotten to the “how” chapters — how
we can achieve those outcomes. Will
he trot out all the same social security
and retirement plan “reforms” offered
in 1998 (Clinton Administration), 2005
(Bush II Administration) and 2010
(Obama Administration)? Can we wait
until the Social Security and Medicare
Part A trust funds run out of money
before we take action?
I’ll complete my reading of this
book. If you have read this book, I
would love to hear your thoughts —
send them to me at jack.towarnicky@
psca.org.
Jack Towarnicky is PSCA’s
Executive Director
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Investments
Planning and Investing for Retirement Consumption
Starting with the goal in mind helps to mitigate risk in saving for retirement.
By Massi DeSantis
For most people, a successful retirement begins with being able to maintain the standard of living they
are accustomed to. This means the primary goal of their retirement savings is to help sustain their
desired, inflation-adjusted expenses throughout retirement: a “consumption stream.” Defining the goal
as an in-retirement consumption stream is a key step in designing an appropriate investment solution.

A

ny asset allocation decision represents a tradeoff
between the opportunity of
future growth and reducing
uncertainty about future outcomes.
Accordingly, a solution to the retirement problem should provide the
ability to grow assets in an effort to
increase expected consumption in
retirement while seeking to manage the
uncertainty of retirement consumption.
Clearly defining the risks for the goal
can help identify investment instruments that help manage these risks
effectively and lead to a better tradeoff
for investors.
If the goal is a future consumption
stream, the key uncertainty is how
much consumption the accumulated
savings can sustain. This uncertainty
is driven by the uncertainty of future
stock and bond returns, interest rates,
and inflation. We call these market risk,
interest rate risk, and inflation risk.
In this article we describe Dimensional’s approach to managing the
uncertainty of in-retirement consumption, considering the key risks that
affect this uncertainty. After the appropriate risk management strategy for the
goal is identified, the asset allocation
question becomes how to balance the
tradeoff between growth assets and
risk management assets. This question
can then be addressed using tools from
modern life cycle finance research.
Separate from market, interest rate, and
inflation risks is longevity risk. We will
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describe one approach to managing
this risk.
As discussed below, identifying the
appropriate risk management strategy
is not only a crucial element of the
asset allocation question but also a
key aspect of planning and monitoring progress towards the retirement
goal. The risk management strategy
allows communication in terms of
units that matter for the goal (meaningful communication) — in this case a
future consumption stream. Through
meaningful communication, the risk
management strategy enables savers to
make important decisions. How much
do I need to save? When can I retire?
How much can I expect to withdraw
from my retirement account every
month? What is the uncertainty around
these estimates?
While this article does not address the
details of implementation, Dimensional
has developed a set of solutions, including target date retirement income funds,
that implement the life cycle approach
we describe here. Retirement investors
can use Dimensional’s mutual fund
solutions as a standalone solution or in
combination with other solutions that
help manage the uncertainty of future
retirement income, including annuities.

Retirement Consumption
and Risk Management
The first step to determine how to
manage key risks is to define how long

accumulated savings can be expected
to support in-retirement consumption.
Starting with life expectancy at the
typical retirement age is usually a good
place to begin. It also makes sense to
include a buffer to account for uncertainty about life expectancy. Assuming
an average life expectancy of 20 years
plus a buffer of five years, the retirement goal can be thought of as $1 of
inflation-adjusted consumption over
25 years.
With this framework for the withdrawal period, we can think about a
solution that manages the volatility of
how much in-retirement consumption
an investor’s accumulated savings can
support over that period. At any point
in time, the goal illustrated in Exhibit
1 has a cost, which can be computed
as the present value of the future cash
flows. This cost can be estimated using
real interest rates. Real interest rates are
used because we think of the consumption stream in inflation-adjusted terms.
The cost of the goal will fluctuate
with changes in inflation and interest
rates. For example, if interest rates go
down (up), the cost of the goal goes up
(down). Stated differently, this implies
that for a given account balance, the
amount that can be consumed is lower
(higher) when interest rates are lower
(higher). Interest rates constitute a risk
to the level of consumption that can be
sustained from a level of savings. Inflation has a similar effect. The purchasing
power of an account balance declines
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Exhibit 1: An Inflation-Adjusted Income Stream in Retirement
Retirement
Working Life

The Goal

$1

$1

$1

$1

Year 1

Year 2

Year 24

Year 25

For illustrative purposes only. Not guaranteed.

with positive inflation and increases
with negative inflation.
The sensitivity of the goal to real
interest rates and inflation depends
on the maturity of the cash flows. The
longer the average maturity, or more
technically the duration of the cash
flow, the higher the sensitivity.1 An
investment that matches the sensitivity
of the goal to interest rates and inflation
can reduce the uncertainty about how
much consumption can be sustained
with the investment. This can be
achieved by computing the duration of
the in-retirement consumption stream
and constructing an inflation-protected
portfolio of government bonds with the
same duration. This is an example of
liability-driven investing or “LDI.”2
How does this investment strategy reduce uncertainty about future
consumption? Because the sensitivity of
the investment to inflation and interest
rate risks is the same as that of the goal,
the value of the investment tends to
increase (decline) when interest rates go
down (up) or when inflation is positive
(negative), thus protecting the future
purchasing power of the portfolio.

A Complete Solution
The importance of the risk management
framework goes beyond managing key
risks like inflation and interest rates.
The risk management strategy is a
key element in balancing the tradeoff
between growth opportunities and

reducing the uncertainty of in-retirement
consumption. It allows investors to
control the level of exposure to market
risk they desire in expectation of future
growth over their working career and
in retirement.
Modern life cycle research highlights
the importance of considering (i) the
entire life cycle of the investor and (ii)
the sources of capital for the goal when
making asset allocation decisions. The
first element means considering the
retirement consumption goal throughout the accumulation phase, not simply
waiting until retirement to figure out
how to sustain future consumption.
The second point is important because
different sources of capital can have
different risks for the goal. Most people
fund their consumption through a combination of accumulated savings (financial capital) and future savings (human
capital). Early in an investor’s career,
most of the funding for retirement is
expected to come from future savings,
while financial capital is a small fraction
of expected funding. At this stage,
investing in a growth portfolio does not
have a material effect on the overall risk
of the total retirement funding because
most of it will happen in the future. But
as time goes by, the accumulated assets
become a larger fraction of the funding
and a more conservative allocation is
needed for those assets.
The duration of the future consumption stream can be matched as early
as around 20 years prior to retirement.

Investors can devote a portion of their
assets to risk management gradually
over the 20 years, effectively saving
toward “slices” of future consumption
and reducing uncertainty about the
level of retirement consumption the
savings can support. At retirement, the
focus of the allocation is on providing
clarity and confidence about how much
consumption the savings can support,
so the majority of the assets are invested
in the LDI risk management strategy.
Following this life cycle approach
allows investors to seamlessly transition
from their working life into retirement.

Withdrawal Rates
and Sequencing Risk
The question about how much consumption a portfolio can generate
over time is often asked in the context
of a traditional portfolio of stocks
and bonds in which the fixed income
is used to reduce portfolio volatility
rather than matched to the consumption goal. Given the portfolio, what is
a withdrawal rate that the portfolio
can sustain with a high likelihood?
Without the proper risk management, the estimated withdrawal rate
is necessarily based on assumptions
about future expected returns from
that portfolio. This causes uncertainty,
above and beyond the time series
variability of returns, about how long
money can last in retirement.

1

Duration is a measure of the sensitivity of a cash flow stream (like a bond) to interest rates. It is a weighted average maturity across the
cash flows, with weights given by the relative present value of each cash flow.

2

A liability-driven investment (LDI) strategy is designed to focus on assets that match future liabilities. LDI strategies contain certain risks
that prospective investors should evaluate and understand prior to making a decision to invest. These risks may include, but are not limited
to, interest rate risk, counterparty risk, liquidity risk, and leverage risk.
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For investors drawing down from
their portfolios, the sequence in which
they experience returns may also
matter to their ability to sustain consumption. For example, a sequence of
bad market returns early in retirement
increases the likelihood of running out
of money early. Market risk is not the
only cause of sequencing risk. Interest
rates and inflation risks also matter.
For example, an unexpected rise in
inflation early in retirement increases
the likelihood of running out of money
early. A traditional allocation to stocks
and bonds introduces sequencing risk
because of market, interest rate, and
inflation risks.
In contrast, the risk management
strategy we described solves both
of these problems. First, the LDI
strategy does not need estimates of
future returns to determine the level
of income it can sustain. Market data
on real interest rates at any point in
time can be used. Because a retiree has
the majority of their savings for the
consumption goal invested in the consumption risk management strategy,
the reliance on assumptions is greatly
reduced. Second, because a large
portion of the portfolio is invested in
assets that hedge consumption risk,
sequencing risk is also reduced.3

Importance of Risk Management
For Planning
Having the right risk management
strategy is also important to help
investors plan toward retirement and
monitor their progress. Retirement
investors are often shown estimates of
projected future income. It is important
to realize that income projections can
be very sensitive to future changes in
the market, inflation, and interest rates,
and there is no reliable way to say what
those will be in the future. Without the
proper risk management strategy, the
estimates are not very meaningful. For

3
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income estimates to be meaningful to an
investor, so that he or she can use them
to plan for retirement, investors need
a solution that manages risks related
to the projections. If the goal is future
consumption, the investment solution
should manage consumption risk.
This way, the uncertainty about future
consumption can be reduced over time
as participants approach retirement,
providing clarity and confidence about
the estimate of in-retirement consumption their savings can support.
If participants have tools that provide the right information and manage
the right risks, they can be empowered
to solve their retirement problem.
How much do I need to save? When
can I retire? What is the monthly
paycheck I can expect from my savings? Dimensional has developed a
retirement income calculator to help
retirement savers plan and budget for
retirement consumption.

Longevity Risk and Annuities
In defining the consumption goal, we
used life expectancy plus a buffer to
account for uncertainty about one’s lifetime. This approach is helpful in that it
provides a reasonable framework for
investors who plan to draw down from
their portfolios. The approach may
require an adjustment to consumption
should the investor realize he or she
needs to withdraw for longer than
planned. For investors concerned with
longevity risk, one risk management
tool is annuities. For example, investors could plan for the 25-year horizon
using available target date retirement
income funds and devote a portion of
their savings to deferred annuities that
start paying 25 years into retirement.
Additionally, annuities with income
benefits can also be used as a tool to
reduce the volatility of lifetime retirement income.
Dimensional’s retirement solutions,
annuities, and a combination of both

can be used to provide more clarity
and confidence about future retirement
consumption, making their planned
consumption stream less subject to
market, interest rate, inflation, sequencing of returns, and longevity risks.

Conclusions
A good retirement solution should
provide robust and well-diversified
strategies that are expected to grow the
value of a participants’ savings so they
can afford higher levels of consumption in the future, while managing
uncertainty about the level of future
retirement consumption the portfolio
can support.
Massi DeSantis, PhD, is Vice President,
Research for Dimensional Fund Advisors.
This information is provided for registered investment advisors and institutional investors and is not intended for public
use. Dimensional Fund Advisors LP is an investment advisor
registered with the Securities and Exchange Commission.
Consider the investment objectives, risks and charges
and expenses of the Dimensional funds carefully before
investing. For this and other information about the
Dimensional funds, please read the prospectus carefully
before investing. Prospectuses are available by calling
Dimensional Fund Advisors collect at (512) 306-7400 or
at us.dimensional.com. Dimensional funds are distributed
by DFA Securities LLC. Insurance and annuity products are
not offered through Dimensional.
Investments in target date funds are subject to the risks of
their underlying funds, and asset allocations are subject to
change over time in accordance with each fund’s prospectus.
An investment in or retirement income from a Target Date
Portfolio is not guaranteed at any time, including on or
after the target date. An investment in or retirement income
from a Target Date Portfolio does not eliminate the need
for investors to decide — before investing and periodically
thereafter — whether the Portfolio fits their financial situation. For more information please refer to the prospectus.
There is not guarantee strategies will be successful.
The information provided does not constitute investment
advice, and it should not be relied on as such. It should not
be considered a solicitation to buy or an offer to sell a security. It does not take into account any investor’s particular
investment objectives, strategies, tax status, or investment
horizon. You should consult your tax and financial advisor.
All material has been obtained from sources believed to be
reliable. There is no representation or warranty as to the
accuracy of the information, and neither Dimensional Fund
advisors LP nor any of its affiliates shall have liability for
the decisions based on such information.”

With the LDI approach, sequencing risk only comes though growth assets, which in retirement are a small fraction of the portfolio.
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Last Clear Chance To Avoid
Leaving Money on the Table in 2017
Here’s how to “true-up” the employer match.
By Jack Towarnicky

“The wonderful thing about second chances is that they exist”
― Felice Stevens, The Shape of You

Y

ou offer a retirement savings
plan. You offer an employer
match. You feel bad each year,
because, despite your best efforts,
people miss out and leave money on
the table:
• Some fail to enroll, and
• Others don’t contribute enough to
get the full match.

Perhaps they need a second chance this
year. If you agree, step in, take action
now … ensure employees don’t miss out.

Here’s How
Re-examine your plan document —
specifically, the employer matching
provisions. How is the match calculated — separately for each payday, or
based on what was contributed during
the entire plan year? If it is calculated
payday-by-payday, it is not too late to
amend the plan so employees need not
leave money on the table for 2017:

Joe has been eligible since January 1st.
Joe earns $52,000 a year, paid as $2,000
biweekly. Joe isn’t a participant right
now. However, he was thinking about
joining the plan in October, 2017. If he
contributes 52 percent of pay, or $520
per payday, for the last 6 paydays in
2017, a total of $3,120 (or 6 percent of
his $52,000 of compensation in 2017),
what does your plan provide? What
will his match be for 2017:
• $360 ($60 a payday for each of the
six paydays when he contributed
6 percent or more of his $2,000
biweekly salary), or
• $1,560 (50 percent of the first 6 percent of $52,000 of pay contributed)?
Many plans have adjusted their
employer matching contribution plan
provisions to calculate the match based
on what was contributed during the
entire plan year — regardless of the

• Change the match provision to
include a “true-up,” which you can
calculate based on contributions at
any time during the plan year, and

One employer plan communicates
it this way in their SPD:

• Announce the change with great
fanfare, targeting communications
to those who might benefit, coupled
with modest, individual employee
assistance.

Example: If your Covered Compensation is $40,000 and you defer 6% to
your Plan Account, your Participating
Company will contribute $1,200
($40,000 x 6% = $2,400; 50% of
$2,400 = $1,200).

An Example:
Your plan offers a 50 percent match on
the first 6 percent of pay contributed.
But, how is that calculated? Let’s say
Plan Sponsor Council of America • PSCA.org

How Employer Matching
Contributions Work

Please note: You do not have to
contribute each pay period in order
to receive the maximum amount of
Employer Matching Contributions.

timing. So, those who join the plan
mid-year can get as much match as if
they spread contributions evenly over
each payday. Similarly, those who start
slowly but increase their savings rate
will also get the same match for the
year compared to those who spread
contributions evenly over all paydays.
Bottom line, if your plan calculates
match based on each payday’s contribution, you have an opportunity to add
value, to prompt greater participation,
and greater deferrals, by adding a
true-up provision.
If you are worried that this would
allow individuals to “front-load” their
contribution, quit, and get a greater
employer contribution, it just isn’t so.
In our above example, if the individual
contributed $3,120 in the first six
paydays and then quit, his employer
match would only be $360 (3 percent
of $12,000 of covered compensation).

Bottom Line
• If your plan already has this provision in place, no problem. All you
need is a specific, targeted communication to those who are not on
track to contribute enough to get
every penny of the employer match.
• If your plan does not have “true up”
provisions in place … well, what are
you waiting for?
Jack Towarnicky is PSCA’s
Executive Director
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403(b) Research
PSCA’s 2017 403(b) Plan Survey
Organizations continue to make improvements to their 403(b) plans.
By Hattie Greenan

T

he Plan Sponsor Council of
America (PSCA) conducted its
ninth annual survey of 403(b)
plan sponsors in the spring of
2017. The survey received responses
from 608 non-profit organizations
that currently sponsor a 403(b) plan
for employees and range in size and
industry from small community-based
organizations to large hospital and
university systems.
Highlights from the data include:
• Participation: Participation measurements held steady in 2016 with 78.9
percent of eligible employees having
an account balance and participants
continuing to contribute an average
of 6.2 percent of pay.
• Average Accounts Balances:
The average account balances
increased to $69,548.
• Roth: One-third of plans now offer
Roth as an option to participants.
• Employer Contribution:
The average employer contribution
increased from 4.7 percent of pay in
2015 to 5.0 percent of pay in 2016.
• Number of Investment Options:
The average number of investment
options continues to drop — plans
now offer an average of 23 funds for
organization contributions, down
from 25 in 2015, and 27 in 2014.
• Asset Classes Offered:
The most commonly offered asset
class is a balanced fund (74.1 percent
of plans) followed by target-date
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funds (73.7 percent) and indexed
domestic equities (63.2 percent).
More than a third offer an ESG
(socially responsible) fund.
• Default Options: Organizations
are shifting from a use of Money
Market Funds (down to 9.8 percent
of plans) to target-date funds (up to
65.8 percent of plans) as the default
investment option for participants
that enroll in the plan but don’t
choose an option.
• Automatic Enrollment: The usage of
automatic enrollment in 403(b) plans
continues to slowly increase and is
now used in 21.0 percent of plans
(up from 19.0 percent in 2016 and
16.2 percent in 2014).
• Automatic Escalation: More than
half (52.0 percent) of plans that use
automatic enrollment automatically

increase the deferral rate over time,
up from 43.0 percent in 2015.
• Default Deferral Percentages:
These plans are moving towards
higher default deferral percentages
with the percentage using a rate
less than 3 percent dropping in half,
while the percentage with a rate
more than 3 percent increased
from 21.6 percent to 34 percent.
A summary of the results follows:

Contributions Allowed
The majority of plans allow both participant and employer contributions to
the plan while 13.8 percent only allow
participant contributions. For those
organizations that only allow participant contributions to the plan reported
in the survey, more than half make
contributions to a separate plan.

Exhibit 1: Age Requirements for All Plans
Other
0.6%
18 Years Old
27.3%
None
36.5%

21 Years Old
35.7%
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Exhibit 2: Average Deferral Rates Over Time
Plan Size (Number of Total Employees)
1– 49

50–199

2016

6.7%

5.6%

2015

6.7%

2014

200–999

1,000+

All Plans

5.5%

6.9%

6.2%

6.1%

6.2%

5.4%

6.2%

6.7%

5.8%

5.3%

5.6%

6.0%

2013

6.3%

5.1%

5.6%

5.4%

5.8%

2012

6.3%

4.7%

6.2%

5.6%

5.7%

2011

5.4%

5.1%

5.5%

5.5%

5.4%

Exhibit 3: Availability of Roth
Plan Size (Number of Total Employees)
1– 49

50–199

200–999

1,000+

All Plans

2016

19.4%

35.8%

33.6%

49.6%

33.2%

2015

14.2%

25.5%

34.5%

46.5%

28.6%

2014

10.9%

23.2%

37.5%

50.9%

25.2%

2013

12.8%

24.2%

27.4%

37.3%

22.3%

2012

14.9%

21.5%

28.8%

42.9%

23.8%

2011

13.5%

24.1%

26.2%

31.9%

21.7%

2010

9.8%

17.6%

24.5%

27.8%

16.9%

2009

5.0%

16.4%

19.0%

29.4%

13.9%

Contribution Type

2016

Plans with Matching Contributions Only

4.3%

Plans with Non-Matching Contributions Only

6.2%

Plans with Both Matching and Non-Matching Contributions

5.6%

All Plans

5.0%

83.7 percent of employees at respondent
organizations are eligible to participate
in their organization’s 403(b) plan. 36.5
percent of plans have no age requirement for participation, up from 33.1
percent in 2015; 35.7 percent of plans
require the employee to be at least 21
years old to participate in the plan.
See Exhibit 1.
30.8 percent of plans allow eligible employees to receive matching
contributions immediately, while half
require a year or more of service. To
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Roth Feature
The availability of Roth continues to
climb with one-third of plans now
offering it as an option. Roth availability continues to be more common at
large organizations, though the biggest
increases in availability in 2016 were
with the smaller (under 200 participants) plans. See Exhibit 3.

Organization Contributions
85.4 percent of organizations make
contributions to the plan. 49.4 percent
make matching contributions only, 19.3
percent make non-matching contributions only, and 16.7 percent make both
matching and non-matching contributions to the plan. The average organization contribution as a percentage of
gross annual payroll is 5.0 percent of
pay. See Exhibit 4.

Vesting

Exhibit 4: Average Contribution as a Percentage of Annual Payroll Overtime

Employee Eligibility

eligible employees made contributions
to the plan in 2016. Participants contributed an average of 6.2 percent of their
annual pay to the plan. See Exhibit 2.

receive non-matching contributions
employees must have a year or more
of service at nearly 60 percent of organizations, while 21.5 percent do not
have a service requirement.

Participation
An average of 78.9 percent of eligible
active employees have a balance in
the plan. An average of 36.4 percent of
participants with an account balance
are no longer employed with the organization. An average of 70.7 percent of

65.9 percent of plans provide immediate
vesting for non-matching contributions,
and 61.4 percent of plans provide
immediate vesting for matching contributions. Among plans that do not
provide immediate vesting, 5-year graduated vesting and 3-year cliff vesting
are the most common arrangements.

Investments
Plans offer an average of 23 funds
for organization contributions
and an average of 26 funds for participant contributions. See Exhibit 5.
25.8 percent of plans have 26 to 50
funds, and 7.1 percent have more
than fifty funds available for participant contributions. 76.9 percent of
plans offer target-date funds as an
investment option.
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Exhibit 5: Average Number of Investment Options
Year
2009

2010

2011

2012

2013

2014

2015

2016

For Organization Contributions

20

26

27

27

24

27

25

23

For Participant Contributions

21

28

28

31

26

29

29

26

Exhibit 6: Availability of Automatic Enrollment Over Time
Year

Percentage of Plans

2009

2010

2011

2012

2013

2014

2015

2016

11.5%

12.3%

14.9%

14.6%

16.0%

16.2%

19.0%

21.0%

Investment Monitoring

Loans

57.8 percent of respondents have an
investment policy statement, continuing the trend of increasing availability
of these statements. Investments are
most often monitored annually (42.6
percent of plans).

70.2 percent of plans allow participants
to borrow against their plan assets. 52.8
percent allow loans for any reason, up
from 46.7 percent in 2015, while 20.7
percent allow loans only in hardship
situations. An average of 2.1 percent of
participants have a loan outstanding,
when permitted, with an average loan
balance of $6,334.

Investment Advice
26.8 percent of organizations offer
investment advice to participants. The
most common type of advice offered is
one-on-one counseling in person (90.4
percent of organizations). An average
of 28.2 percent of participants utilized
investment advice when it was offered.

Automatic Enrollment
21.0 percent of organizations have an
automatic enrollment feature. Automatic
enrollment is more prevalent for large
plans (36.4 percent of plans with 1,000 or
more participants). See Exhibit 6.
42.6 percent of plans with automatic
enrollment have a default deferral of 3
percent of pay, and 17.0 percent have a
default deferral of 2 percent of pay.

Hardship Withdrawals
72.1 percent of plans allow participants
to take hardship withdrawals, up from
64.6 percent in 2015.

Plan Expenses
Investment management fees, investment consultant fees, and plan recordkeeping fees are more likely paid by
the plan, while the cost of plan audits,
legal fees, and compensation for internal administrative staff are most likely
paid by the plan sponsor. 26.2 percent
of organizations are re-evaluating the
allocation of plan-related expenses.

57.7 percent of organizations formally evaluate plan-paid fees annually.
12.8 percent of plans state that they
never review the fees.

Recordkeeping
35.3 percent of organizations use a
third-party administrator as their
primary recordkeeper (up from 28.8
percent in 2015), and 17.4 percent use
an insurance company.

Plan Providers and Advisors
74.4 percent of organizations use one
plan provider, and 15.9 percent use
two. 49.4 percent of plans use a retirement plan advisor separate from their
service provider. 60 percent of retirement plan advisors provide plan design
consulting and 53.7 provide investment
services as a plan fiduciary, up from
49.0 percent in 2015 and 39.0 percent
in 2014. See Exhibit 7.
The full results of the 2017 403(b)
Plan Survey are available at https://
www.psca.org/2017_403b_report.
Hattie Greenan is PSCA’s Director of
Research and Communications

Exhibit 7: Investment Services Provided by Independent Retirement Plan Advisor
Year
Type of Service

2014

2015

2016

Investments

73.6%

66.0%

63.0%

Investments as a Plan Fiduciary

39.1%

49.0%

53.7%
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Are 403(b) Plans Doing Enough to Help Employees Retire on Time?
By Aaron Friedman
For most employers, their workforce is growing older
with many nearing or even beyond retirement age.
Employees often keep working because they simply
don’t have enough saved to leave their paycheck behind.
That type of workforce dynamic not only hurts
employees, it can be a real drag on an organization’s
financials. But how can employers shift the culture and
improve retirement readiness? We believe many in the
403(b) plan market are moving in the right direction by
adapting their retirement plans to help increase savings.
But are they doing enough?
Automated Features Encourage Savings
According to the recent Plan Sponsor Council of
America (PSCA) 2017 403(b) Plan Survey, 403(b) automatic enrollment, automatic escalation with automatic
enrollment, and the default deferral percentages with
automatic enrollment are up across the board.
• More than 1 in 5 (21 percent) now offer automatic
enrollment, up from just 19 percent last year.
• Default deferral percentages at 4, 5, and 6 percent
all rose this year. And default percentages at 1, 2,
and 3 percent declined.
• The number of plans offering automatic enrollment
at 6 percent more than doubled to now more than
1 in 10 (11.7 percent).
It’s good to see plans adding these features because
automated plan design features can have a big impact
on how soon employees retire. That’s because inertia
tends to take over when employees plan for retirement.
They can feel overwhelmed by options and do nothing.
Automated features work with inertia to encourage
employees to get into the plan and stay contributing
at a higher deferral rate.
Less Is More With Investments
Giving employees fewer choices generally works well
with investment options too. As we’ve been tracking
through the PSCA survey every year, the number of
available investment options continues to become more
manageable. This year it dropped to 26, down from 28
last year. By narrowing the options, employees often
find the decision of where to invest less daunting.
But not all choice is bad. One-third of plans (33.2 percent) allow participants to make Roth after-tax contributions, up from 28.6 percent last year. While most would
agree paying taxes now versus later can be a wash,
different people with different objectives want different
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options. By offering choice here, employees may be
more inclined to save, or at least save in a different way.
In fact, the survey shows the percentage of participants
making Roth contributions has increased.
Prepare for an Uncertain Future
As plan sponsors consider the uncertainty of when their
aging employees will retire, they may also have concerns
about the future of 403(b) plans in general. Especially
since 403(b) may not be their first thought for putting
policies in place around new federal rules. There’s
also ambiguity around the role of education, and even
what constitutes education versus advice. Plus, it’s still
unclear if certain investments can be used.
While we don’t know exactly how 403(b) plans
may adapt going forward, now is a good time to assess
and improve the overall health of the retirement plan.
Changing the plan can lead to a life-changing impact for
participants and a more retirement-ready workforce.
More Work Ahead
While it’s encouraging to see a lot of 403(b) plans moving in the right direction despite the uncertainty in the
market, there’s more work to be done to help employees
retire on time with enough saved. We believe that in
order to get there, 403(b) plans need to continue adopting automated plan features that include automatic
enrollment with higher default deferral rates. And while
decreasing the number of investment options is good,
26 may still be too many. It may leave participants with
analysis paralysis — not a good thing.
No matter what the future brings, improving 403(b)
plan design is not only a good investment in employees,
but also in the future of the organization.
Aaron Friedman is the National Practice Leader —
Tax-Exempt, for the Principal Financial Group ®,
Principal Securities Registered Representative.
The subject matter in this communication is educational only
and provided with the understanding that Principal ® is not
rendering legal, accounting, investment advice or tax advice.
You should consult with appropriate counsel or other advisors
on all matters pertaining to legal, tax, investment or accounting obligations and requirements.
Insurance products and plan administrative services provided
through Principal Life Insurance Co., a member of the Principal Financial Group®, Des Moines, Iowa 50392.
©2017 Principal Financial Services, Inc.
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Plan Design
Long-Term Investing — Child IRAs
How to use defined contribution plans for intergenerational wealth transfer.
By Chris Carosa

I

magine if, with a mere $1,000 per
year contribution for 19 years, you
can help your newborn child or
grandchild retire a multi-millionaire.
Would you be willing to sacrifice your
daily Frappuccino frenzy to accomplish this? Most folks would without
hesitation. Why isn’t everyone taking
advantage of what I call “the Child
IRA?” There’s one huge obstacle: The

child must have earned income. How
many newborn babies do you know
that are pulling down a steady salary?
Get the picture? That’s the problem
whose solution I present in my book
From Cradle to Retirement — The Child
IRA — How to start a newborn on the road
to comfortable retirement while still in a
cozy cradle. (See Sidebar 1).

Now, what if I were to tell you a few
forward-thinking people are actually
using their own company-sponsored
retirement plan accounts to duplicate
many of the advantages of The Child
IRA. Would you be interested in discovering how they are doing this? Is this
something you think many employees
would like to become aware of?

Sidebar 1: About From Cradle to Retirement — The Child IRA — How to start a newborn on the road to comfortable retirement while still in
a cozy cradle.
From Cradle to Retirement — The Child IRA — How to start a
newborn on the road to comfortable retirement while still in
a cozy cradle represents widely acclaimed financial journalist Chris Carosa’s sixth book. Now in his fourth decade as a
practitioner, he has written thousands of articles between
his roles as Chief Contributing Editor of FiduciaryNews.com,
Publisher of the Mendon-Honeoye Falls-Lima Sentinel, and
weekly and monthly columnists for other print and digital
media properties. Well recognized within the retirement plan
industry, Carosa’s frequent media appearances include CNBC,
USA Today, The Wall Street Journal, Fox Business News and
many other television, radio, and print outlets.
The Child IRA stems from Carosa’s work on an earlier
book, Hey! What’s My Number? How to Increase the Odds
You Will Retire in Comfort. The enormous interest in the
appendix of that book that covered the Child IRA concept led
him to explore the subject more deeply. The Child IRA is quite
simple — merely contribute $1,000 a year in the Child’s IRA
from the moment the child is born until the child’s nineteenth
birthday. Then, when that child eventually retires at age 70
(that’ll probably be the retirement age at that point), thanks
to the power of compound investing that $19,000 investment
will have grown to $2.25 million. This assumes an 8 percent
annual return, which is 3 percent below the historic average
for long time periods!
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While this concept may be easily understood, it is the
execution that proves a bit tricky. After all, how many newborn
babies do you know that rake in a weekly paycheck?
Remember, earned income is the key to making the
Child IRA work, and labor laws generally prohibit children
from entering the workforce until about the age of 16. This
is perhaps the single greatest reason why we haven’t seen
many people taking advantage of the Child IRA for their young
children. The common belief that children can’t earn income is
also why parents might find it easier to use their company’s
retirement plan to duplicate many of the benefits of the Child
IRA. Still, children below the age of 16 can and do work and
earn income. Yes, babysitting and mowing the neighbor’s lawn
counts as earned income, but children have real jobs, too. You
don’t think all those child actors work for free, do you? In addition to certain industries that regularly employ children under
the age of 16, family owned businesses generally have no age
restrictions when it comes to employing their own children.
From Cradle to Retirement — The Child IRA — How to start
a newborn on the road to comfortable retirement while still
in a cozy cradle explains how to establish a Child IRA today
in precise, easy-to-understand (and duplicate), detail through
actual real-life case studies, interviews with industry professionals familiar with the ins and outs of hiring children, as well
as expert guidance from financial professionals versed in the
mechanics of establishing Child IRAs.
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The following represents an
abridged version of several chapters
of From Cradle to Retirement. It demonstrates how employees are helping to
improve the retirement prospects of
their family’s future generations by
using their own company-sponsored
retirement plan to accumulate savings.

Beyond Retirement: How to Use
Defined Contribution Plans for
Intergenerational Wealth Transfer
We’re all told the importance of saving
for retirement, and company-sponsored
retirement plans offer the most convenient way to do this. When it comes
time to retire and paying for that retirement, most people rely heavily on using
their accumulated savings from their
employer’s 401(k) plan to supplement
Social Security and other forms of personal savings. Indeed, good employee
education programs use objective
(i.e., non-product oriented) retirement
readiness calculators to annually help
measure and project the likelihood of
achieving a comfortable retirement.
What if, however, it becomes
clear that the employee has saved
too much or is projected to have
saved too much? Then, as every estate
planner will tell you, the company
retirement plan has transformed
into an unintentional wealth transfer
tool. Wouldn’t employees be wiser if
this accident became an intentional
strategy? Would that maximize the
efficiency of the wealth transfer?
Professional financial advisers agree
the best way to achieve intergenerational wealth transfer through a defined
contribution plan is by contributing to
a Roth 401(k) account. In general, the
Roth option has two advantages over
the traditional tax-deferred savings
option. First, the savings accumulates
tax-free (at least when it comes to
income taxes — you may still be subject
to an estate tax) as long as the assets
have been held in the Roth for at
least five years. Second, as we all
know, unlike Roth IRAs, traditional
tax-exempt IRAs are subject to the
Plan Sponsor Council of America • PSCA.org

Required Mandatory Distribution
(RMD) rules that begin at age of 70½.
Fewer people realize these same RMD
rules apply to 401(k) plans, too, including your Roth 401(k) account. Roth
401(k) owners, however, can remove
the RMD requirement by rolling over
their Roth 401(k) account into a Roth
IRA once they leave the company
plan (whether or not that separation
is caused by retirement or any other
reason). This allows you to continue to
accumulate investment growth in the
Roth well past the RMD age of 70½.

Clearly, accumulating wealth via an
after-tax Roth stands out as the better
alternative compared to using a taxdeferred savings vehicle. But, is it better
to use a Roth 401(k) or a Roth IRA?
The answer is unambiguously “Yes!”
Each version of the Roth offers
important and distinct advantages at
different stages in one’s life. The Roth
401(k) has some very specific advantages over the Roth IRA. First and
foremost, there are no income restrictions on the use of the Roth 401(k).
Currently, eligibility to make the full
contribution to a Roth IRA is limited
to those making less than $118,000
($186,000 for joint filers) and is prohibited for those making more $133,000
($196,000 for joint filers). The Roth
401(k) avoids these limits; thus, during

the wealth accumulation phase, it represents the preferred vehicle for highly
compensated earners.
On the other hand, you would want
to have a Roth IRA as you approach
the wealth decumulation phase. As
mentioned, unlike the Roth 401(k), the
Roth IRA has no RMD requirements.
The good news is you can use the Roth
401(k) while you are working and then
roll it over to a Roth IRA when you’ve
retired. That way, you can get the best
of both possible worlds.
The bigger question, then, is
whether the company plan even offers
a Roth 401(k) option. According to a
recent internal report (“Roth 401(k)
Options on the Rise: T. Rowe Price,”
ThinkAdvisor, July 3, 2017), T. Rowe
Price saw a 25 percent increase yearover-year in 401(k) plans that offer
a Roth option. There is now a clear
majority (61 percent) of plan sponsors
that offer this alternative to tax-deferred
savings accounts within the company
plan. The increasing availability of the
Roth option in defined contribution
plans opens the door for plan beneficiaries to look beyond retirement
when it comes to these plans. Sophisticated plan sponsors can now frame
traditional retirement plans as both an
effective retirement saving and estate
planning tool.
The IRS FAQ defines “A designated
Roth account is a separate account in
a 401(k), 403(b) or governmental 457(b)
plan that holds designated Roth contributions. The amount contributed to
a designated Roth account is includible in gross income in the year of the
contribution, but eligible distributions
from the account (including earnings)
are generally tax-free. The employer
must separately account for all contributions, gains and losses to this designated Roth account until this account
balance is completely distributed.”

How a Roth 401(k) Rolled Over Into a
Roth IRA Can Mimic a Child IRA
There aren’t really any age triggers
that determine when employees
Fall 2017
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should consider using their company
retirement plan as an intergenerational
wealth transfer tool. All plan participants must, from the very beginning,
be aware of who their designated
beneficiaries are. In most states,
the spouse is the default beneficiary,
so if the employee wants to designate
children or grandchildren, that needs
to be proactively done. Furthermore,
some states may nonetheless require
spouses to agree in writing (a notarized
signature is often required) that plan
assets will bypass them.
If age isn’t the guiding parameter,
then some combination of net worth,
retirement expense projections, and
stage of life (which can be different
than age), offer better signposts to be
on the lookout for. If, between one’s
net worth and retirement expense
projections, it appears there will be
little need to use some portion of retire-

ment savings, that portion can then be
earmarked for intergenerational wealth
transfer. Additionally, as employees
move into the retirement stage of their
lives, certain precautionary moves
can be taken in anticipation of possibly
transferring their retirement savings
to succeeding generations.
We can break down the “how-to”
portion of this into two segments:
set-up and distribution. In the set-up
phase, we need to determine which
type of account to use and who the
beneficiaries should be. We’ve already
determined, given the choice, a Roth
401(k) is the best option. However,
employees may feel the need to use
the entire maximum contribution
available ($18,000 plus an additional
$6,000 if they are 50 or older) for their
own retirement savings. They’re willing to contribute more, but the caps
limit them.

Or do they?
In plans that allow it, employees
can go above this $18,000 annual
limit by opening up a “Deemed IRA”
(see Sidebar 2) within the plan. This
allows employees to save an additional
$5,500 (or $6,500 if over 50) in either a
tax-deferred vehicle or a Roth vehicle.
If employees wish to keep the traditional 401(k) accounts assigned to their
personal retirement, then the Deemed
IRA can be assigned the role of the
“Child IRA.”
Once we’ve determined which type
of account we’ll be using to mimic the
role of the Child IRA, the next step is
to identify the beneficiaries. While the
spouse is generally the default primary
beneficiary, the employee can name
secondary and tertiary beneficiaries
(e.g., “all children” and “all grandchildren”). The naming of the beneficiaries
needs to be done carefully as we shall

Sidebar 2: What is a “Deemed IRA?”
“Deemed IRAs” enable employees to save beyond the
usual 401(k) contribution limits. These are retirement savings
accounts — whether Roth or traditional — established within
an existing company plan. While part of the plan (the plan
document must allow them), they operate under personal IRA
rules rather than 401(k) rules. That means an employee can
only contribute $5,500 a year (plus $1,000 more if eligible for
the catch-up provision) rather than the usual 401(k) contribution limit of $18,000 (plus $6,000 more if eligible for the
catch-up provision). In other words, a Deemed IRA is just like
a regular IRA except it is funded via payroll deduction and
uses the company’s 401(k) custodian, recordkeeper, and plan
investment menu. In a sense, then, a Deemed IRA offers
“one-stop shopping” where employees can place both their
personal and company retirement savings plans under the
same umbrella.
“A Deemed IRA is an account or annuity that is an elective
part of an employer’s qualified retirement plan, such as a
401(k) Plan,” says Blake Christian, Tax Partner at HCVT in
Long Beach, California. “The Deemed IRA is treated as either
a traditional employee IRA or a Roth IRA, depending on the
employee’s specific deferral election. Deemed IRAs may be
incorporated into the qualified retirement plans of private
employers as well as for not-for-profit and government entities. By adding a Deemed IRA option to an employer retirement plan, employees receive more flexibility in long-term tax
planning. For example, higher income employees who may
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not be eligible for a traditional Roth IRA contribution can opt
into their employer’s Roth 401(k) without any concern for the
AGI limits. Furthermore, taxpayers cannot predict what the
tax laws and their taxable incomes will be decades into the
future and being able to put all or a portion of their retirement
into an account which should be tax-free in the long-run can
offer more comfort in the planning process.”
The Deemed IRA presents an opportunity for plan sponsors to provide their employees with the benefit of professional management for what would normally be a personal
savings vehicle. This represents an advantage for employees
who do not retain the services of a professional fiduciary to
manage their investments. Furthermore, contributions to a
Deemed IRA do not count against the 401(k) contribution cap,
meaning one can save as much as $23,500 a year ($30,500 if
eligible for catch-up provisions).
This is not to say there aren’t any drawbacks. From the
employee’s perspective, investments are limited to only those
available on the plan’s menu. Plan sponsors may have bigger
concerns. For one thing, plan recordkeepers and custodians
must agree to house and service the Deemed IRAs. Furthermore, Deemed IRAs add another layer of fiduciary liability on
the shoulders of the plan sponsor.
Still, Deemed IRAs can be useful tools when it comes to
using corporate retirement plans as a vehicle for intergenerational transfer of wealth, as the Deemed IRA is easy to
segregate from the normal company plan accounts.
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see in a moment. Before we get to that,
though, we need to remind you of a
potential hurdle. Some plans and some
custodians may have limitations (or,
at least, specific non-standard procedures) when a minor child is named
as a beneficiary. This is because IRAs
for minor children generally can only
be established as “custodial” IRAs,
whereby some named parent or guardian is responsible for the IRA until the
child becomes an adult. This becomes
relevant once the original owner of the
retirement account passes away and
the assets get distributed to the heirs.
In many cases, the children may be all
adults at this time, but the grandchildren may not be.
Distribution presents its own series
of hurdles and compromises. This is
where using a parents’/grandparents’
retirement vehicle to act as a virtual
Child IRA begins to deviate from the
pure path. Prior to distribution, the
retirement plan account will grow and
accumulate wealth just like a Child
IRA. Upon the death of the owner,
things change.
The original Roth 401(k) retirement
plan account by this time has been
rolled over into a Roth IRA. Upon
the death of the owner, the Roth IRA
becomes an Inherited IRA. The account
still grows tax-free and distributions
also remain tax-free, but RMDs must
be taken out. (Actually, the heir is
given a choice between lifetime RMDs
and taking the whole account in one
lumpsum.) The RMDs are based on the
life of the beneficiary. Here’s where
the Inherited IRA differs from the
Child IRA — the Child IRA’s assets can
remain undistributed until the child is
retired; the Inherited IRA’s assets are
distributed annually based on the RMD
beginning within a year after the death
of the original owner no matter the age
of the beneficiary.
By the way, in the case of an Inherited IRA with several listed beneficiaries, the RMD is based on the life of
the oldest beneficiary. This hurts the
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younger beneficiaries. There are ways
to avoid this. The original owner can
engage an estate planning attorney and
have the IRA be split into individual
trusts, one for each beneficiary.
Further complicating matters, passing wealth to grandchildren may invoke
generation-skipping penalties if the
parents of those grandchildren are still
alive. This is why owners keep things
simple by just naming “all children”
as the beneficiary. If there is a desire to
skip a generation, it’s best to consult
with an estate planning attorney familiar with both federal rules and rules
within the state you reside.

Hypothetical Example
John Doe became a dad again at age 45.
He and his wife Jane had steady jobs
and they lived modestly. This allowed
them to begin saving for retirement
at a very young age. Even at 45, they
knew they were projected to accumulate more in retirement savings than
they needed. John’s company plan
allowed him to save in a Roth 401(k)
account. John and Jane decided John
would use this to save money for
their new son Eddie. John set up a
Roth 401(k) account with Jane as the
primary beneficiary and Eddie as the
secondary beneficiary.
John and Jane were able to retire at
60. Upon retirement, John immediately
rolled over his Roth 401(k) account
into a Roth IRA and named Eddie as
the primary beneficiary. Jane had her
signature notarized to indicate she
approved this rollover.
John and Jane enjoyed retirement.
Unfortunately, John passed away at age
75. The Roth IRA was retitled “Eddie
Doe Inherited Roth IRA, Beneficiary of
John Doe.” At the time, the Roth was
worth $100,000. Eddie, 30 at the time,
decided to take the RMDs rather than
the lump-sum option. Based on the IRS
RMD tables, (and assuming only a 5
percent growth rate), Eddie received
more than half a million dollars in
distributions. Eddie, a professional

photographer, used the distributions
to fund a Child IRAs for his newborn
girl Crystal. Beginning the first year
she was born, he took pictures of her
and used those pictures in his business
advertising. He paid Crystal $1,000
each year through his family business.
He then placed that $1,000 in a Child
IRA he had set up on behalf of Crystal.
Eddie had to act as custodian for the
account until Crystal turned 18. That
was the last year Eddie’s company paid
her the $1,000 and the last contribution ever made to Crystal’s Child IRA.
When Crystal retired at age 70, her
Child IRA was now worth $2.25 million
dollars. She thanked her dad for being
so foresighted.

Conclusion
Corporate retirement plans are
designed specifically to allow employees to save for retirement. Traditionally, employees have considered this
the sole and exclusive objective of their
company’s defined contribution plan.
Thanks to the Roth 401(k) option, as
well as the Deemed IRA (when available), plan sponsors can now offer the
additional benefit of using the retirement plan as an estate planning tool
in addition to using it as a retirement
savings vehicle. Best, these objectives
are not mutually exclusive. Because
the accounts remain in the employee’s name, they can always be tapped
into if retirement projections come up
short. Likewise, if the funds exceed
retirement objectives, the beneficiary
designation automatically transforms
the retirement savings account into a
wealth transfer vehicle. Because of this
broad application, the estate planning
ramifications of company retirement
plan accounts must be considered by
all employees, not just highly compensated workers.
Chris Carosa is Chief Contributing Editor
of FiduciaryNews.com.
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NQDC Plans
It’s Great When a Plan Comes Together
Nonqualified plans are unique animals under ERISA.
By Bruce J. McNeil, Esq.

C

ourts have generally taken the
position that the Employee Retirement Income Security Act of 1974,
as amended (“ERISA”), should
be liberally construed in favor of
employee benefit plan participants and
that exemptions from ERISA coverage
should be confined to their narrow purpose. However, a nonqualified deferred
compensation plan is a unique animal
under ERISA. These plans are intended
to compensate only highly-paid
executives, and the Department of
Labor has expressed the view that such
employees are in a strong bargaining
position relative to their employers and
do not require the same substantive
protections that are necessary for other
employees. This article discussed how a
plan comes together as a unique animal
under ERISA.

I. A Nonqualified Plan
Nonqualified deferred compensation
plans are intended to be exempt from
the substantive provisions of Title I
of ERISA. The most commonly used
exemption from ERISA for nonqualified
plans is a “top-hat” plan exemption.
A top-hat plan is defined in Sections
201(2), 301(a)(3), and 401(a)(1) of ERISA
as an “unfunded” plan that is “maintained by an employer primarily for the
purpose of providing deferred compensation for a select group of management
or highly compensated employees.” If a
plan satisfies this definition, the plan is
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exempt from the participation, vesting,
funding, and fiduciary responsibility
rules of ERISA. A top-hat plan is subject
only to Part 1 of Title I of ERISA, the
reporting and disclosure rules (which
are easily satisfied by filing a registration statement with the Department
of Labor under 29 C.F.R. §2520.104-23
within 120 days after the plan becomes
subject to ERISA) and Part 5 of Title I,
the preemption and enforcement rules.
Although the Department of Labor
has not issued guidance specifically
stating how a top-hat plan is defined
for purposes of Sections 201(2), 301(a)
(3), and 401(a)(1) of ERISA, the guidance issued by the Department of
Labor, the Department of Treasury, and
the courts suggests that the eligibility
requirements for participation in a
nonqualified deferred compensation
plan that is intended to satisfy the
definition of a top-hat plan should be
narrowly applied so that the number of
employees who are eligible to participate is limited to a “select group” of
high-level employees whose average
compensation is significantly greater
than the average compensation of all
other employees.
The guidance regarding eligibility to
participate in a top-hat plan issued by
the Department of Labor is limited. In
DOL Advisory Opinion 90-14A, 1990
WL 123933 (May 8, 1990); see also DOL
Advisory Opinion 92-13A, n.1 (May 19,
1992) (repeating the same position) the
Department stated:

It is the view of the Department that in
providing relief for “top-hat” plans from
the broad remedial provisions of ERISA,
Congress recognized that certain individuals, by virtue of their position or compensation level, have the ability to affect or
substantially influence, through negotiation or otherwise, the design and operation
of their deferred compensation plan, taking
into consideration any risks attendant
thereto, and therefore, would not need the
substantive rights and protections of Title I
[of ERISA].
The Department stated in footnote 1 of
Advisory Opinion 90-14A that:
It also is the Department’s position that
the term “primarily”, as used in the phrase
“primarily for the purpose of providing
deferred compensation for a select group
of management or highly compensated
employees” in sections 201(2), 301(a)(3)
and 401(a)(1), refers to the purpose of the
plan (i.e., the benefits provided) and not
the participant composition of the plan.
Therefore, a plan which extends coverage
beyond “a select group of management or
highly compensated employees” would not
constitute a “top-hat” plan for purposes of
Parts 2,3 and 4 of Title I of ERISA.

II. Bond, But Not James
In an unpublished opinion decided
on January 29, 2016, Bond v. Marriott
International, Inc., Nos. 15-1160 and
15-1199, the Fourth Circuit Court of
Appeals dismissed as untimely the
lawsuit by plaintiffs who alleged that
DEFINED CONTRIBUTIONS INSIGHTS
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they should have been vested in certain
accrued benefits under Marriott’s
deferred compensation plan. The decision itself is unremarkable, but what
the court did not do is remarkable.
Marriott created the Deferred
Stock Incentive Plan (the Plan) in 1970,
prior to ERISA’s enactment. The 1970
Plan remained in effect until 1978
and granted Retirement Awards “as
a part of a management incentive
program whereby a portion of the
annual bonus awarded to managers
and other employees for outstanding
performances is made in the form of
deferred stock.” Retirement Awards
“contingently vest[ed] in equal annual
installments until age 65” or fully upon
approved early retirement, permanent
disability, or death. The 1970 Plan
expressly provided that “[v]esting
accruals stop when employment terminates for any other reason.” Marriott
distributed vested shares in “ten annual
installments after retirement, permanent disability, or upon reaching age
65” as long as the employee refrained
from “competing, directly or indirectly,
with the Company for a period of ten
years after retirement or after age 65
if employment is terminated while in
good standing prior to retirement.”
Each recipient received an Award Certificate explaining the vesting schedule.
The 1970 Plan was open to “any
employee…whether full-time or parttime,” including “manager[s] and other
employees” with “outstanding performances.” In Marriott’s workforce,
salaried employees comprised about 10
percent of all employees, and somewhere between 83 percent and 91.5
percent of these salaried employees
qualified as “managers.” Management
employees were paid on a salary scale
that encompassed a vast number of
grades — from 39 to the low 70s. Grade
56 and above was limited to “executive” managers and grade 61 and above
for “senior executives.”
Using an internal four-step process,
between 1976 and 1989 Marriott issued
Retirement Awards to no more than
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1.63 percent of all Marriott employees.
Marriott issued roughly 33,000 awards
in total to almost 10,000 unique
individuals, 93 percent of which were
below grade 56 (executive managers).
The individuals held 1,386 unique
job titles, including Route Driver,
Storekeeper, Tennis Pro, and Assistant
Night Trainee. In every year but one,
at least one Retirement Award recipient totaled $0 gross earnings.
Following ERISA’s enactment,
Marriott determined that the 1970 Plan
was intended to be a top-hat plan and
not subject to the participation and
vesting requirements of Part 2 of Title
I of ERISA, the funding requirements
of Part 3 of Title I of ERISA, and the
fiduciary responsibility requirements
of Part 4 of Title I of ERISA. Also, in
1978, Marriott altered the Retirement
Awards in response to requests from
management, particularly younger
managers who did not like the long
vesting period. Marriott responded
by adding an option for employees to
choose either a Retirement Award or an
award that vested and was paid over a
period of 10 years during employment
(a “Pre-Retirement Award”).
After Marriott adopted the 1978
Plan, it drafted a lengthy Prospectus,
which it mailed to all management
employees eligible to receive Retirement Awards and filed with the Securities and Exchange Commission. The
Prospectus described the Retirement
Awards program and, in a section titled
“ERISA”, disclosed the following:
The Incentive Plan is an ‘employee
pension benefit plan’ within the meaning of
the Employee Retirement Income Security
Act of 1974 (the ‘Act’). However, inasmuch
as the Plan is unfunded and is maintained
by the Company primarily for the purpose
of providing deferred compensation for a
selected group of management or highly
compensated employees, it is deemed a
‘select plan’ and thus is exempt from the
participation and vesting, funding and
fiduciary responsibility provisions of Parts
2, 3, and 4 respectively of Subtitle B of
Title I of the Act.

The Prospectus explained that
Marriott “will not extend to participants any of the protective provisions
of [ERISA] for which an exemption
may properly be claimed.” Additional
prospectuses with this language were
distributed in 1980, 1986, and 1991,
and the Appellants, the participating
employees, did not dispute that they
received them.
In 1990, following an Advisory
Opinion from the Department of
Labor, Advisory Opinion 90-14A,
Marriott amended the 1978 Plan to
limit Retirement Awards to executive
managements at pay grade 56 or above.
Managers with a pay grade below 56
were eligible only for Pre-Retirement
Awards. Marriott viewed such a change
as “necessary in light of changing
government interpretations of provisions in [ERISA],” and noted that by
“narrowing the circumstances of award
availability “helps ensure the continued
application of this favorable treatment
under ERISA.”
The court said that the Appellants
had long and successful careers with
Marriott. Bond joined Marriott in
1973 as an Assistant Sales Manager at
the Airport Marriott in St. Louis and
eventually rose to become the General
Manager of the Marriott Pavilion in
St. Louis until his resignation in 1992.
From 1976, when he was promoted
to Director of Sales and Marketing
of the City Line Avenue Marriott in
Philadelphia, until he left Marriott,
Bond occupied positions eligible for
Retirement Awards under the Plan.
Bond received Retirement Awards from
Marriott in 1976 and 1977 (as Director
of Sales and Marketing), in 1978 and
1979 (as Regional Director of Marketing), and in 1988 and 1989 (as General
Manager of the St. Louis Marriott). In
total, Bond was awarded 1,344 shares
of Marriott stock through Retirement
Awards. Bond voluntarily resigned
from Marriott on October 19, 1991, two
years before his awards would have
fully vested. In 2006, Marriott paid
Bond all of his vested shares.
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Steigman joined Marriott in 1973
as an Assistant Restaurant Manager
for the Capriccio Restaurant at the
Los Angeles Marriott, and eventually
served as the General Manager of the
Bloomington, Minnesota, Marriott, and
later of the Miami Airport Marriott,
until Marriott terminated him in 1991.
Steigman received Retirement Awards
from Marriott in 1974 and 1975, both
prior to ERISA’s effective date. In 1978
and every year thereafter, Steigman
elected to receive Pre-Retirement
Awards under the 1978 Plan. Marriott
granted Steigman 693 shares of Marriott stock under the Retirement Award
program between 1978 and 1989.
Shortly after his termination in 1991,
Steigman signed a release and Marriott
paid him all of his vested shares.
The court said that it would begin
and end with Marriott’s cross-appeal,
which contended that the district
court erred in finding the Appellants’
claims timely.
The court said that, except for
breach of fiduciary duty claims,
ERISA contained no specific statute
of limitations, and the court therefore
looked to state law to find the most
analogous limitations period. White
v. Sun Life Assur. Co. of Canada, 488
F.3d 240, 245 (4th Cir. 2007) abrogated
on other grounds by Heimeshoff v.
Hartford Life & Acc. Ins. Co., 134 S.Ct.
604 (2013). In this case, the court agreed
with the parties that Maryland’s threeyear statute of limitations for contract
actions applied. However, while the
court applied this three-year state limitations period, the question of when
the statute began to run was a matter
of federal law. The court said that in
most cases, “[a]n ERISA cause of action
does not accrue until a claim of benefits
has been made and formally denied.,”
Rodriguez v. MEBA Pension Tr., 872
F.2d 69, 72 (4th Cir. 1989).
In this case, the court said that
applying this “formal denial” rule, the
district court concluded that the action
was timely because Marriott never
formally denied any claims from Bond
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or Steigman. In so ruling, the court
said that the district court apparently
adopted the Appellants’ position that
Marriott’s answer to the federal complaint triggered the limitations period.
On appeal, Marriott argued that
the district court applied the wrong
analysis. The Fourth Circuit said it
agreed. While the “formal denial” rule
is generally applied in ERISA cases,
the court recognized, just one year
after Rodriguez, that in limited
circumstances the rule was impractical
to use. See Cotter v. E. Conference of
Teamsters Ret. Plan, 898 F.2d 424, 429
(4th Cir. 1990). In Cotter, the court said
it considered the question of when the
statute of limitations period began in
ERISA cases that did not involve an
internal review process and a formal
claim denial. The court explained that
while Rodriguez’s “mandate is clear,”
its “application…is tricky” in cases
with no formal denial. The court noted
that in such cases strict application
of Rodriguez “would lead us to the
anomalous results that the statute
of limitations…did not begin to run
until after [the plaintiff’s] lawsuit was
filed.” To avoid this result and remain
“consistent” with Rodriguez, the court
applied the “alternative approach of
determining the time at which some
event other than a denial of a claim
should have alerted [the plaintiff] to
his entitlement to the benefits he did
not receive.” Under this approach,
“a formal denial is not required if there
has already been a repudiation of the
benefits by the fiduciary which was
clear and made known to the beneficiary.” Miller v. Fortis Benefits Ins. Co.,
475 F.3d 516, 520-521 (3d Cir. 2007); see
also Carey v. Int’l Bhd. of Elec. Workers
Local 363 Pension Plan, 201 F.3d 44, 47
(2d Cir. 1999) (collecting cases applying
the clear repudiation rule from the
Seventh, Eighth, and Ninth Circuits.)
The court said that the “clear
repudiation” rule served the goals of
the statutes of limitations, to “promote
justice by preventing surprises through
the revival of claims that have been

allowed to slumber until evidence has
been lost, memories have faded, and
witnesses have disappeared,” Order of
R.R. Telegraphers v. Railway Express
Agency, Inc., 321 U.S. 342, 348-349
(1944), and to encourage “rapid resolution of disputes,” Carey, 201 F.3d at
47. These goals “are served when the
accrual date anchors the limitations
period to a plaintiff’s reasonable discovery of actionable harm,” Miller, 475
F.3d at 522.
Applying this rule in this case, the
court concluded that the Appellants’
claims were untimely. To begin, the
1978 Prospectus — in a section entitled ‘ERISA” — plainly stated that the
Retirement Awards did not need to
comply with ERISA’s vesting requirements. The Prospectus explained that
“inasmuch as the Plan is unfunded
and is maintained by the Company
primarily for the purpose of providing deferred compensation for a
select group of management or highly
compensated employees,” the Plan
was a top-hat plan “exempt from the
participation and vesting, funding and
fiduciary responsibility provisions”
of ERISA. The court said that this language clearly informed plan participants that the Retirement Awards were
not subject to ERISA’s vesting requirements, the very claim made by the
Appellants in this case. This language
was included in prospectuses distributed in 1980, 1986, and 1991.
The court said that Appellants’
claim was that the Retirement Awards
violated ERISA’s vesting schedule and
that the Marriott essentially admitted
this violation in response to the DOL’s
Advisory Opinion in 1990, Advisory
Opinion 90-14A. That argument,
however, undermined their contention
that Marriott did not satisfy the
clear repudiation standard. Marriott
informed the Appellants in 1978 that
the Plan was exempt from ERISA’s
vesting requirements. The Appellants
then waited more than 30 years to file
suit, alleging that the Plan violated
ERISA’s vesting requirements. While
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the discovery rule “serve[s] to soften
the hard edges of statutory limitations
periods,” “[c]ommencement of a
limitations period need not…await the
dawn of complete awareness.” Brumbaugh v. Princeton Partners, 985 F.2d
157, 162 (4th Cir. 1993). In this case, the
court said that Marriott clearly repudiated any right the Appellants had to the
vesting requirements of ERISA in 1978.
The Fourth Circuit concluded that
the Appellants’ ERISA claims were
untimely under Maryland’s threeyear statute of limitations for contract
actions. The court therefore reversed
the district court’s grant of summary
judgment to the Appellants on that
ground and granted summary judgment to Marriott. The court said that,
because this conclusion was dispositive,

it did not have to reach the question
of whether Marriott’s Plan was a valid
top-hat plan.
It is noteworthy that the Department
of Labor filed an amicus brief with
the Fourth Circuit in support of the
Appellants arguing that to qualify for
the top-hat plan exemption, the Plan
had to be maintained “exclusively” for
the purpose of providing deferred compensation for a group of management
or highly compensated employees. The
Department of Labor argued that participation in the Plan by just one individual who was neither management
nor highly compensated would cause
the Plan to fail to qualify as a top-hat
plan. This position of the Department
of Labor is not consistent with the decision by the Second Circuit in Demery v.

Extebank Deferred Compensation Plan
(B), 216 F.3d 283 (2d Cir. 2000), and the
Fourth Circuit avoided the position
of the Department of Labor, neither
accepting nor rejecting it.
The case is remarkable, therefore,
because the court passed on the opportunity to define more clearly the phrase
“providing deferred compensation for
a select group of management or highly
compensated employees,” a requirement for a plan to be a top-hat plan.
This chance to address the position of
the Department of Labor directly was
missed.
Bruce J. McNeil is a partner with Wagner
Law Group.
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Washington Watch
Plan Sponsor Fee Litigation Cases on the Rise
A summary of recent fee lawsuits and implications for your plan.
By Dilroop Sidhu, Diana Hodges, Justin Holmes, David Levine, Brigen Winters

O

ver the past year an ever-increasing number of lawsuits have
been filed against plan sponsors
alleging claims of “excessive fees”
with regards to defined contribution
retirement plans. In particular, the
lawsuits allege excessive or hidden
fees, improper selection or monitoring
of investment options, and revenue
sharing and other alleged self-dealing
transactions with respect to defined
contribution plans. These lawsuits are
almost always structured as class action
suits so the potential liabilities are
enormous. This year has been an active
year for excessive fee cases as more
than 30 cases have been filed across
almost every circuit in the country. In
comparison, over the past decade, there
were only about 80 ERISA excessive-fee
cases filed across the country.
There are three main types of excessive fee litigation. The first involves
lawsuits against large corporate plan
sponsors challenging fees and expenses
associated with employee plans. These
lawsuits against corporate plan sponsors allege breaches of ERISA fiduciary
duties based on the plan sponsor’s
selection of specific investment vehicles
and receipt of “revenue sharing” payments. The cases typically allege that
the investment options selected by plan
sponsors are overly expensive, underperforming, and imprudent compared
to alternative investment vehicles
available in the marketplace.
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The second type involves lawsuits
against financial institutions who also
happen to be plan sponsors. In these
cases, the plaintiffs make similar claims
as in general excessive fee cases, but
also allege that these plan sponsors
used affiliated investment products
and service providers to increase the
financial institution’s revenue. Such
self-interested actions, the plaintiffs
claim, are breaches of fiduciary duty
and ERISA prohibited transactions.
The most recent iteration of excessive
fee cases involves university-sponsored
403(b) plans. The allegations in these
actions are similar to those made in the
general excessive fee cases — that the
university plan fiduciaries breached
their ERISA duties by, among other
actions, offering large, complex investment lineups with options that were
expensive, duplicative, and poorly
performing.
This article examines each of these
three types of excessive fee lawsuits.

Plan Sponsor Fee Litigation
Plan sponsor fee litigation cases involve
corporate plan sponsors’ selection of
specific investment vehicles. These
cases allege that the investment options
selected by plan sponsors are overly
expensive and underperforming compared to alternative investment vehicles
available in the marketplace. Many of
these cases have been settled out of
court for large sums. Currently, in the

large plan market, the range of money
obtained in these settlements is between
$3 million and $62 million: N.Y. Life
Ins. Co. ($3M); Teachers Insurance
and Annuity Insurance Association of
America ($5M); Northrop Grumman
($16.8M); American Airlines ($22 M);
Merrill Lynch ($25M); Lockheed Martin
Corporation ($62M); Boeing Company
($57 M); Massachusetts Mutual Life
Insurance Company ($30.9M).
In the early stages of plan sponsor fee
litigation, defendants often prevailed at
the motion to dismiss stage. But as the
plaintiff’s bar has become more knowledgeable about ERISA and changed
tactics, it has become less common,
although not impossible, for defendants
to win at the motion to dismiss stage,
leading to large settlements. As plaintiffs
began to achieve larger settlements, the
plaintiff’s bar became more aggressive
in filing more lawsuits. In essence, each
settlement leads to many more lawsuits.
The plaintiff’s bar generally allege that
plan sponsors breached their duties
under ERISA by: (1) selecting investment options that carry high fees; (2)
selecting inferior investment options;
(3) selecting retail versus institutional
class funds; (4) selecting actively managed versus passively managed funds,
such as lower cost index funds (often
comparing to Vanguard funds); (5)
selecting mutual funds versus collective
investment trusts or separately managed accounts; and (6) selecting money
market funds versus stable value funds.
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An example of one of these large
fee settlement cases involves American
Airlines. Main v. Am. Airlines, Inc.,
No. 4:16-cv-00473 (N.D. Tex., motion
for settlement approval filed Jul. 7,
2017). In this class action lawsuit, participants alleged that American Airlines
(AA) (1) breached its fiduciary duty of
loyalty and prudence and (2) failed to
monitor plan fiduciaries. In particular,
participants argued that AA promoted
its business interest at the expense of
the Plan because AA had an affiliated
mutual fund company (called American Beacon Funds) that it sold to Lighthouse Holdings, Inc., while obtaining
an ownership stake in Lighthouse
Holdings, Inc. After the sale, American
Beacon continued to provide investment management services for AA’s
pension, 401(k) and other plans.
Plaintiffs alleged that approximately
half of the Plan’s investment alternatives were American Beacon Funds
which they alleged were imprudent
holdings. Plaintiffs also alleged that
the investment management fees for
the some of the funds were six to
eight times higher than a comparable
index fund from Vanguard. In addition, participants stated that identical
funds were available from Fidelity that
charged less than a third in investment
management fees from what American Beacon was charging. Participants
also alleged that it was imprudent to
hold onto actively-managed American
Beacon funds that had significantly
underperformed the benchmark index.
Lastly, the participants alleged that AA
failed to investigate the use of separate
accounts and collective trusts as alternatives to mutual funds, even though
they are typically less expensive and
offer the same type of investments.
On July 11, 2017, American Airlines
Inc. agreed to settle the lawsuit for
$22 million dollars.
Another notable case is Tibble v. Edison Int’l, No. 2:07-cv-05359 (C.D. Cal.,
decided Aug. 16, 2017). In this case,
Plaintiffs filed a class action against the
Southern California Edison Company
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(Edison) for alleged financial losses
suffered by the plan due to breach of
fiduciary duty. The case involved 17
mutual funds where Edison initially
selected the retail share class instead of
the institutional shares class, or failed
to switch to the institutional share
class once they became available. The
court found that Edison’s decision to
invest in the retail shares instead of
institutional shares violated its duty of
prudence. In addition, the court held
that Edison breached its duty to monitor because Edison knew, or should
have known that institutional share
classes existed, and a prudent fiduciary
would have known the institutional
share classes are otherwise identical
to retail share classes, but with lower
fees. Edison agreed to pay $7.52 million
in damages for the time period from
2001 to 2011, when the 17 mutual funds
were in the plan.

Financial Institutions as
Plan Sponsors
There has also been a rise in lawsuits
against financial institutions who also
happen to be plan sponsors. In the past
couple years, a number of financial institutions such as Charles Schwab Corp.,
JPMorgan, Jackson National Life Insurance Co., T. Rowe Price, and Morgan
Stanley have faced class action suits for
holding in-house investment products
in their defined contribution plans.
A recent example is Schapker v.
Waddell & Reed Financial, Inc., No. 2:17cv-02365 (D. Kan., complaint filed Jun.
23, 2017) where participants brought a
class action lawsuit against Waddell &
Reed Financial, Inc. (WR), the employer
sponsor of a 401(k) plan, for failing to
act in the exclusive benefit of the plan
and its participants. The participants
alleged that WR breached its fiduciary
duty and engaged in prohibited transactions because 97% of the investment
opportunities made available through
the plan were established and managed
by WR or its affiliates. In particular
the complaint alleged that the options

offered in the plan cost more than comparable investment options, performed
worse than comparable investment
options, and in a number of cases were
duplicative in content but not in cost
with other options. The compliant also
alleged that WR selected as the default
option for participants investment
products operated and managed by
WR, and failed to concentrate assets so
as to qualify for investment funds that
had lower fees to drive down fees.

University Fee Cases
University-sponsored 403(b) defined
contribution plan lawsuits are the
newest version of the excessive fee
cases. These university cases are novel
because 403(b) plans, until recently,
were not subject to ERISA. Therefore,
university plans developed differently
over the past 60 years. Plaintiffs have
targeted the fact that universities hired
multiple managers and service providers to work directly with professors
and staff, resulting in some plans offering hundreds of investment options
and multiple record-keepers. As a
result, some participants have alleged
that the fiduciaries breached their
duties by offering too many options,
leading to “decision paralysis.” These
complaints generally state that the university plan fiduciaries breached their
ERISA duties by, offering large, complex investment lineups with options
that were expensive, duplicative and
poorly performing.
The private universities that have
been targeted in these lawsuits include
New York University, Yale, Duke,
Vanderbilt, Northwestern, University
of Southern California, MIT, Brown,
Columbia, Cornell, Pennsylvania,
Princeton, Duke, Johns Hopkins,
University of Chicago, Washington
University, and Emory. The main question that is posed is will courts apply
the same fiduciary standards that have
developed in the 401(k) context to these
University plans?
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One of the most recent university fee
cases was filed in July against Brown
University. Short v. Brown Univ., No.
1:17-cv-00318 (D.R.I., complaint filed
July 6, 2017). This class action lawsuit
alleged breach of duties of loyalty
and prudence. In particular, Plaintiffs
alleged that because the plans have
more than a billion dollars in assets,
the plans have tremendous bargaining
power to demand low-cost administrative and investment management
services and well-performing funds.
Plaintiffs allege in their complaint that
instead defendants caused the plans to
pay unreasonable and excessive fees for
investment and administrative services.
Further, they allege that defendants
selected and retained investment
options for the plans that historically
and consistently underperformed their
benchmarks and charged excessive
investment management fees. The
complaint also alleged that defendants’
decision-making process was flawed,
citing a “bewildering array of 175
investment options,” duplicative fund
choices, and lack of diversification.
New York University is another private university facing a class action suit
regarding the fees and investment lineups of its retirement plans. Sacerdote v.
N.Y. Univ., No. 1:16-cv-06284 (S.D.N.Y.,
complaint filed Aug. 9, 2016). Plaintiffs
filed suit against the New York University (NYU) 403(b) pension plans. Plaintiffs’ allegations against NYU included
that it breached its fiduciary duty of
loyalty and prudence by failing to use
the plan’s bargaining power to reduce
expenses, for having conflicted third
party service providers (TIAA-CREF
and Vanguard) dictate the plans’ investment lineup, contain too many funds,
and breached its duty to monitor. On
August 25, 2017, the Southern District
Court of New York granted in part
and denied in part NYU’s motion to
dismiss. The Court ruled that plaintiffs
failed to plead sufficient facts to support
the loyalty-based claims because they
failed to distinguish these claims from
duty of prudence allegations. The Court
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stated that plaintiffs “must do more
than simply recast purported breaches
of the duty of prudence as disloyal act.”
The Court also added that an act that
has the effect of furthering interests of
a party is fundamentally different from
an act taken with that as the goal.
The court also dismissed many of the
plaintiffs’ duty of prudence allegations.
The court stated that NYU’s contractual
agreement to include certain investment options was not by itself enough
to result in imprudence. In addition,
the court found that the plaintiffs’
allegations regarding NYU’s “dizzying
array” of investments did not support a
prudence claim because plaintiffs failed
to allege facts suggesting the plans’
beneficiaries were harmed or allege
that participants were in fact confused
or overwhelmed. The court allowed
the plaintiffs to continue on two duty
of prudence allegations, that (1) NYU
failed to solicit competitive bids from
other record-keepers and (2) NYU failed
to prudently select and evaluate plan
investment options because it failed to
employ appropriate methods in making
its investment decisions.
In contrast, in the class action filed
against Duke University, the District
Court stated that plaintiff’s claims
that the plan contained too many
funds could continue. (Clark, et al. v.
Duke University et al., No 1:16-cv-1044
(M.D.N.C., Aug. 10, 2016). In particular,
the plaintiffs claimed that rather than
consolidating the plan’s more than 400
investment options into a core investment lineup, defendants retained multiple investment options in each asset
class and investment style. Plaintiffs
alleged that this deprived the plan of
its ability to qualify for lower cost share
classes of certain investments, while
violating the well-known principle for
fiduciaries that such a high number of
investment options causes participant
confusion. The court also denied a
motion to dismiss the claim that the
plan fiduciaries failed to engage in a
prudent and loyal process for selecting a record-keeper. The plaintiff

claimed that the University using four
record-keepers instead of one subjected
participants to an unnecessarily high
cost for recordkeeping services and
that the plan fiduciaries failed to solicit
competitive bids from vendors on a flat
per-participant fee.

Hope for Plan Sponsors
However, several cases suggest the
tide of litigation against plan sponsors could be turning. One such case
is White v. Chevron, No.4:16-cv-00793
(N.D. Cal., decided May 31, 2017). This
case is a class action suit by participants
in the Chevron Employee Savings
Investment plan against Chevron
Corporation (Chevron). In 2016, the
court dismissed plaintiffs’ complaint
for failure to state a claim but gave
plaintiffs leave to amend. In 2017, the
court dismissed plaintiffs’ complaint
once again. In sum, the plaintiffs
contended that the value of their 401(k)
retirement accounts would have been
significantly higher had Chevron acted
more prudently and chosen funds with
higher returns or lower administrative
and management fees. Plaintiffs alleged
that the plan fiduciaries breached their
fiduciary duties by offering these high
management fee funds and paying
excessive fees to the record-keeper.
In the complaint plaintiffs alleged that
the plan included mutual fund share
classes, when there were “identical,”
lower priced share classes available.
The question for the court was
whether the mere allegation that there
is a cheaper, “identical,” or in some
cases, very similar, investment available
enough to get plaintiffs past a motion
to dismiss? The court found it was not
enough. In particular, the court stated
that the plaintiffs’ complaint needed
to plead facts relating to the failure
of the plan sponsor to investigate the
appropriateness of the various funds
and facts regarding the lack of process
for choosing funds. The court therefore
indicated that the test of prudence is
whether the fiduciaries employed the
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appropriate methods to investigate
the merits of the investment and to
structure the investment. Courts must
ask whether the fiduciary engaged in a
reasoned decision-making process, consistent with that of a prudent person
acting in like capacity. The court held
that plaintiffs’ statement of facts did
not allege any facts sufficient to create a
plausible inference that Chevron failed
to investigate the merits of the funds
included in the plan lineup, or failed to
engage in a reasoned decision-making
process in selecting the funds.
Cases against financial institutions
are also proving increasingly difficult
for plaintiffs to win. For example, Putnam Investments, LLC (Putnam) faced
allegations of charging excessive plan
fees. Brotherston v. Putnam Invs., LLC,
No. 1:15-cv-13825 (D. Mass., decided
Jun. 19, 2017). The class action alleged
breach of fiduciary duties of loyalty
and prudence, failure to monitor and
other equitable relief based on ill-gotten
proceeds. Plaintiffs argued that Putnam
stuffed the plan’s investment lineup
with all of Putnam’s funds.
In contrast, Putnam contended that it
did not exploit the plan but rather took
actions that cost it considerable money
and dwarfed any revenue it received
form the plan. Putnam pointed out that
it made discretionary contributions to
the plan totaling more than $40 million
dollars for the time period in question.
The court stated that although this
money did not eliminate Putnam’s
ability to breach the duty of loyalty,
plaintiffs failed to point to specific
circumstances in which Putnam put
its own interest ahead of the plan. The
court added that pointing to self-dealing alone is insufficient for plaintiffs
to meet their burden of persuasion to
show a breach of duty. Plaintiffs also
alleged the defendants failed to monitor
the investments in terms of costs and
performance and therefore breached its
duty of prudence. Putnam countered
that it fulfilled this obligation since Putnam’s Investment Division monitored
the performance of all of its mutual
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funds, including those in which the
plan was invested. The court stated that
the fact that some of the investments the
Division monitored aligned with those
in the plan was not a sufficient process
to review the plan investments.
Ultimately, the case was decided in
favor of Putnam based on the Court’s
opinion that plaintiffs failed to articulate how the alleged breaches by
Putnam resulted in losses to the plan.
The court stated that ERISA requires
plaintiffs to prove losses to the plan
for any breach of fiduciary duty claim.
Currently the Circuits are split on
whether the burden to show losses
shifts upon a plaintiff’s prima facie
showing of breach of duty. The Second,
Sixth, Ninth, Tenth, and Eleventh
Circuits have all have all held that
plaintiffs bringing ERISA breach of
fiduciary claims have to prove damages stemming from the breach. Here,
the Court found Plaintiffs’ claim for
$37.3 million in ill-gotten proceeds was
legally insufficient because Plaintiffs
failed to prove loss causation.
Another example of plan sponsor
success in fee litigation is from this
summer when a U.S. District Court dismissed a lawsuit against a Wells Fargo
401(k) plan. Meiners v. Wells Fargo
& Co., No. 0:16-cv-03981 (D. Minn.,
decided May 26, 2017). The Judge
granted a motion to dismiss order in
favor of the defendants. Participants
had claimed that Wells Fargo included
expensive and poorly performing
company-affiliated target-date funds in
its 401(k) plan. However, the court held
that the plaintiffs failed to demonstrate
that plan executives had breached their
fiduciary duties under ERISA because
the plaintiffs did not provide a meaningful benchmark for fee comparison.
The Court rejected the plaintiff’s comparison to lower-fee funds offered by
Vanguard, finding those funds worked
in a different manner. In short, the
court found that Wells Fargo could
not be held liable for “failing to choose
the cheapest fund.”

There is also hope for university
plan sponsors. On September 21, 2017,
the University of Pennsylvania was able
to successfully dismiss a class action
lawsuit regarding its retirement plan.
Sweda v. Univ. of Penn., No. 2:16-cv04329 (E.D. Pa., decided Sept. 21, 2017.)
The University of Pennsylvania is the
first school to defeat such a lawsuit
challenging its plan investment lineup
and associated fees. It urged dismissal
of the complaint, arguing that the court
should rely on the Third Circuit Court
of Appeals’ decision in Renfro v. Unisys
Corp., 671 F. 3d 314 (3rd Cir. 2011). In
Renfro, plan participants filed a class
action lawsuit challenging the selection
of their plan’s investment options. The
Third Circuit Court of Appeals held
that courts must evaluate the plausibility of claims against the backdrop of the
reasonableness of the mix and range of
investment options. The District Court
agreed and found that the plaintiffs’
excessive fee argument was invalid
because there was a reasonable mix and
range of fee options in the plan, including fees as low as 0 .04%. The District
Court held that plan fiduciaries are not
required to focus on the singular goal
of lower fees. It also rejected the claim
that a fiduciary can breach its duty by
offering too many investment options,
finding that the plaintiffs had not identified any participants confused by the
plan’s investment lineup.
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Upcoming Dates & Events
2018 Signature Awards — Open for Submissions
January 2, 2018

2018 Signature Awards — Deadline for Submissions
February 9, 2018

71st Annual National Conference
May 1 – 2, 2018 • The Scottsdale Resort at McCormick Ranch, Scottsdale, AZ

PSCA Member Benefits and Resources
Conferences and Training
National and regional conferences designed for defined
contribution plan administrators and sponsors.
Our must-attend events provide education from industry leaders
and peer networking.
Signature Awards
Peer and industry recognition for employee communication
and education.
Recognizing outstanding defined contribution programs implemented
by plan sponsors, administrators, and service providers.
Research and Benchmarking
PSCA surveys: Most comprehensive and unbiased source of plan
benchmarking data in the industry.
Annual surveys of profit sharing, 401(k), 403(b), NQDC, and soon
HSA plans created by and for members. Current trend and other
surveys available throughout the year. Free to members that
participate. Surveys currently available for purchase on our
website include:
• 59th Annual Survey of Profit Sharing and 401(k) Plans
• 2017 403(b) Plan Survey
• 2016 NQDC Plan Survey
Surveys currently open for participation on our website include:
• 2017 NQDC Survey
• 403(b) Snapshot Survey on Fee Structure
Executive Report
A monthly electronic legislative newsletter.
Providing concise, current information on Washington’s most
recent events and developments.

Media Outreach
PSCA works to ensure fair coverage of the DC system in the media.
PSCA continually speaks to reporters to provide and promote
accurate, concise, and balanced coverage DC plans and responds
to negative press with editorials and letters to the editors. PSCA is
also active on social media — follow us on twitter at @psca401k
and on LinkedIn.
Washington Representation
Your direct connection to Washington DC events and developments
affecting DC plans.
PSCA works in Washington to advocate in the best interests
of our members and bring you the latest developments that will
impact your plan. PSCA is a founding board member of the Save
Our Savings Coalition that is currently working in Washington to
preserve plan limits amongst tax reform.
Quarterly Magazine, Defined Contribution Insights
An award-winning and essential 401(k) and profit sharing
plan resource.
Featuring nationally-respected columnists, case studies, the latest
research, and more. Providing practical and constructive solutions
for sponsors.
Professional Growth — Join a Committee!
For plan sponsors, administrators, and service providers.
Many opportunities for PSCA members to serve on committees,
speak at regional and national conferences, and write articles for
Defined Contribution Insights.

