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The Gender-Based Pay Gap in Idaho and Beyond

Jennifer S. Falmer

he Equal Pay Act of 1963 amended
T the Fair Labor Standards Act to pro-

tect against sex-based wage discrim-
ination across the country. Many states
followed with their own equal pay laws,
including Idaho in 1969.

These laws were a promising starting
place, but have done little to close the sig-
nificant gender pay gap that continues to
exist today. Over the past 15 years, the gap
has remained fairly steady, with women
now earning roughly 84% of what men
earn.! Idaho has one of the largest wage
gaps among the states, with women earn-
ing only 75% of what men earn.” The pay
gap is worse for women of color.?

To be sure, the gender-based pay gap
is a difficult problem to solve. Employ-
ers largely value equality and want to treat
their employees fairly. But employers also
need flexibility to compensate their em-
ployees according to unique qualifications
and market needs. And evaluating what
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constitutes equal or comparable work can
be tricky, especially given conventional
gender roles, societal norms, and uncon-
scious bias. The last two-plus years of the
COVID-19 pandemic have only exacer-
bated the problem, with a disproportion-
ate number of women quitting or slowing
down to cover family responsibilities.
This article examines federal and Ida-
ho equal pay and employment discrimina-
tion laws. It then looks at new state law
trends that are exploring creative solutions
well beyond the existing framework—and
what these trends could mean for Idaho.

Equal pay laws

The Equal Pay Act prohibits employers
from discriminating “between employ-
ees on the basis of sex by paying wages to
employees . . . at a rate less than the rate
at which he pays wages to employees of
the opposite sex in such establishment
for equal work on jobs the performance
of which requires equal skill, effort, and

responsibility, and which are performed
under similar working conditions.™

Idaho’s equal pay law, Discriminatory
Wage Rates Based Upon Sex, is similar,
prohibiting employers from discriminat-
ing “between or among employees in the
same establishment on the basis of sex,
by paying wages to any employee in any
occupation in this state at a rate less than
the rate at which he pays any employee of
the opposite sex for comparable work on
jobs which have comparable requirements
relating to skill, effort and responsibility.®
Both Idaho law and federal law create ex-
ceptions for unequal pay based on a se-
niority system or merit system.

There are few cases interpreting Ida-
ho’s law. In one case, Perkins v. U.S. Trans-
former W., 132 Idaho 427, 429, 974 P2d
73,75 (1999) (overruled on other grounds),
the Idaho Supreme Court noted in passing
that a jury had entered a special verdict for
$10,000 for an equal pay violation where a
woman was paid less than her male coun-



terparts. In a recent federal case, Johnson
v. Canyon Cty., Idaho by & through Bd.
of Cty. Commissioners, No. 1:19-CV-364-
BLW, 2020 WL 5077731, at *3 (D. Idaho
Aug. 27, 2020), the court found that there
could be no defense of mistake on an em-
ployers’ part because the equal pay laws
create strict liability.

Idaho courts would likely track fed-
eral equal pay caselaw to apply Idaho’s
equal pay law, even though the language
is slightly different. The Idaho law uses
the language of “comparable” work, while
federal law uses “equal” work.® Outside of

terms, conditions or privileges of employ-
ment” because of the individual’s sex.'’
Unlike equal pay laws, these em-
ployment discrimination laws gener-
ally require discriminatory intent, either
through direct or circumstantial evidence,
which can be hard to prove. Employment
discrimination can also be shown through
disparate impact, where a seemingly neu-
tral policy or practice has a discrimina-
tory effect on a protected class. Proving
disparate impact may require statistical
analysis. For equal pay laws, which create
strict liability for employers, intent does

One strategy many states are adopting

is prohibiting employers from asking about

and/or considering applicants’

prior salary or wage history.

Idaho, some courts have found that com-
parable work and equal work amount to
the same thing.” Others have found that
the statutes with similar “comparable” lan-
guage are broader than the federal law.®

The federal district court in Johnson
noted that “it is undisputed that the Idaho
EPA claim is governed by the same analy-
sis as EPA claims” But no state or federal
court in Idaho has opined on whether
Idaho law’s comparable work is the same
as equal work.

Employment
discrimination laws

Unequal pay can also be addressed
through state and federal employment
discrimination laws. Title VII of the Civil
Rights Act of 1964 prohibits discrimina-
tion against any individual with respect to
compensation (and other things) because
of the individual’s sex.” The Idaho Human
Rights Act likewise makes it unlawful “to
fail or refuse to hire, to discharge, or to
otherwise discriminate against an individ-
ual with respect to compensation or the

not matter, hence why there can be no de-
fense of mistake.

State law trends

Recently, states have started devel-
oping creative strategies to close the pay
gap and increase “pay equity.” Pay equity
is the idea that sex- and race-based wage
discrimination should be eliminated even
for jobs that are not necessarily “equal”
That is, people should be paid equally for
substantially similar work, not just equal
or comparable work.

One strategy many states are adopt-
ing is prohibiting employers from ask-
ing about and/or considering applicants’
prior salary or wage history. Traditionally,
many employers have asked applicants
about their current or past compensa-
tion to determine a starting point for a
job offer. But using an employee’s prior
compensation can lead to lower wages for
female applicants, and applicants of color,
due to historical discrimination and bias
in the workplace, and societal forces such
as family and caretaking responsibilities

that women disproportionately carry. Ala-
bama, California, Colorado, Connecticut,
Delaware, D.C., Hawaii, Illinois, Maine,
Maryland, Massachusetts, New Jersey,
Nevada, New Jersey, New York, Oregon,
Rhode Island (effective 2023), Vermont,
and Washington all prohibit employ-
ers from inquiring about or using salary
history in some form or another. Other
states, and many cities, have additional
bans on government agencies inquiring
about applicants’ prior compensation.

States are also pursuing laws around
pay transparency. California, Massachu-
setts, Nebraska, New Hampshire, Ver-
mont, and Washington are among the
states with laws protecting the right of em-
ployees to inquire about and discuss wag-
es. California, Connecticut, Maryland,
Nevada, Rhode Island, and Washington
require employers to disclose the pay
range of a job in certain circumstances,
such as after an interview or with a job of-
fer. Colorado goes the farthest, requiring
employers to include a pay range in every
job posting.

Private companies are also helping to
boost pay transparency. Companies liked
Glassdoor, Payscale, LinkedIn Salary (and
for lawyers, Above the Law and the NALP
Directory of Legal Employers) are helping
employees share wage information.

Other states may require employers
to report their wage data. California and
Illinois now require companies with 100
or more employees to report their wage
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data by race and gender. States are also
increasing non-retaliation protections for
reporting wage discrepancies or discuss-

ing wages.

Future outlook

There is no doubt that pay equity laws
will continue to expand and evolve at the
state level.

At the federal level, the Lilly Ledbet-
ter Fair Pay Act of 2009 amended Title
VII and other federal statutes to make it
easier for employees to file equal-pay law-
suits regarding gender discrimination. It
overturned the U.S. Supreme Court deci-
sion Ledbetter v. Goodyear Tire and Rub-
ber Co., Inc., 550 U.S. 618 (2007), in which
the Court held that a plaintiff did not file
a charge of pay discrimination within the
statutory time limit. Under the Lilly Led-
better Act, each unlawful paycheck resets
the statute of limitations during which a
worker may file a claim for pay discrimi-
nation on the basis of sex, race, national
origin, age, religion and disability.

The Paycheck Fairness Act—which
has been proposed for years, but has not
yet passed—would amend the Equal Pay
Actof 1963. Among other things, it would
prohibit employers from stopping employ-
ees from disclosing their wages, enhance
non-retaliation provisions, and increase
civil penalties for equal pay violations.

New court authority will also change
the landscape. The Ninth Circuit recently
held in Rizo v. Yovino, 950 F.3d 1217 (9th
Cir. 2020) that prior wages cannot be used
to justify gender-based pay discrepancies
under the Equal Pay Act. Thus, in addi-
tion to the state laws prohibiting employ-
ers from asking about prior wages, now
employers in the Ninth Circuit cannot rely
on prior wages to justify unequal pay go-
ing forward.

And the United States Supreme Court
recently held in Bostock v. Clayton Cnty.,
Georgia, 140 S. Ct. 1731 (2020) that Title
VII forbids discrimination against homo-
sexual or transgender individuals, so “[a]
n employer who fires an individual merely
for being gay or transgender defies the
law” We are likely to see more lawsuits on
behalf of the LGBTQ+ community under
Title VII, other discrimination laws, and
equal pay laws.

What does this mean for Idaho? For
now, litigation against employers remains
possible under traditional state and fed-
eral equal pay and discrimination laws,
including the Lilly Ledbetter, Rizo, and
Bostock updates. And employment law-
yers should be on the lookout for the new
pay equity trends that could soon come to
Idaho through federal law or (less likely
for now) state law.

But it will likely take more than laws
and litigation to finally close the wage gap.
Employers need to proactively work on
pay equity, employees need to advocate

and negotiate for themselves, and society
needs to provide more support for care-
takers, now more than ever.

Jennifer S. Palmer is an
attorney in Stoel Rives’ liti-
gation group in Boise. She
| represents clients in civil
_ litigation in federal and state
court, as well as in arbitra-
tions. Her practice focuses
on commercial disputes and employment
matters. Jenny lives in Boise with her hus-
band, twin toddlers, and golden retriever,
where they love to explore nearby parks,
trails, and lakes.
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