Environmental Baseline

& the evaluation of existing structures
Presented by Cherise Gaffney
Endangered Species Act Conference
January 28, 2021

Implications of the changing concept
of the environmental baseline
• 2019 changes to regulatory definition of
“environmental baseline”
• 2018 National Marine Fisheries Service (NMFS)
West Coast Region guidance on assessing
effects of existing structures
 Together, these represent an evolution in
how existing structures are evaluated in
Section 7 consultations
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Role of the Environmental Baseline
• A biological opinion must include an analysis of the
environmental baseline, to which the proposed action
and cumulative effects are added.
• An analysis of past and ongoing human and natural
z
factors that lead to the current
status of the species –
a “snapshot” of the species’ health.
(March 1998 Endangered Species Handbook p. 4-22)

• Existing structures have generally been part of the
baseline, while their ongoing operations may be an
effect of the action.
• Changes in the Services’ approach to the baseline
complicate treatment of existing structures.
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2019 Definition
“Environmental baseline refers to the condition of the
listed species or its designated critical habitat in the action
area, without the consequences to the listed species or
designated critical habitat caused by the proposed action.
The environmental baseline includes the past and present
impacts of all Federal, State, or private actions and other
human activities in the action area, the anticipated impacts of
all proposed Federal projects in the action area that have
already undergone formal or early section 7 consultation, and
the impact of State or private actions which are
contemporaneous with the consultation in process. The
consequences to listed species or designated critical
habitat from ongoing agency activities or existing agency
facilities that are not within the agency's discretion to
modify are part of the environmental baseline.”
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Agency Discretion
• Baseline now includes “consequences … from ongoing
agency activities or existing agency facilities that are not
within the agency's discretion to modify”
• If agency does not have discretion to modify/remove, then
structure is part of the baseline
• On its face, applies to “agency facilities”

• Unclear how the Services will treat facilities where
there is discretion to modify (84 Fed. Reg. 44,978-79)

• Consultation “does not de facto pull in all of the possible
discretionary actions or authorities of the Federal agency.”
• Requires “case-by-case” analysis by Service and action
agency during consultation

Meanwhile…
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NMFS’s 2018 West Coast Policy
• April 18, 2018 Regional Administrator Memorandum:
Guidance on Assessing the Effects of Structures in
Endangered Species Act Section 7 Consultation
• Applies to consultations on replacement, maintenance,
repair or alteration of existing
structures
z
• Policy applies to formal and informal consultations

• Confirms that historical and present impacts of a
structure are part of the environmental baseline
• But future impacts from structure’s existence may be:
• Part of the environmental baseline, OR
• Considered an effect of the action
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Concept of “extending the life” of a structure
• When does the proposed action “extend the useful
life” of the structure”?
• aka “perpetuating the baseline”

• Policy says to consider:
• Current condition of structure
• How much is being replaced, repaired,
strengthened
• How long would it last irrespective of proposed
action
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Application of Policy
• NMFS assumes that effects of the existing structure for
an interim period are not the result of the repair
• But effects of existing structure beyond interim period are
evaluated as an effect of the proposed action
• Not clear how interim period is being established
• Recommend action agency/applicant provide factually based
information in BA/BE on structure’s integrity and anticipated life
with/without repair

• Is it fair to say the structure will go away without the
repair? Would lack of repair result in consequences to
listed species?
• Given delay, should ITS terms and conditions apply
during the interim period, i.e. when effects are not a result
of the proposed action?
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Important questions
• Is moving existing structures to the effects analysis consistent with Section 7?
• Section 7 is intended to evaluate potential effects of proposed future actions:
• “any action authorized, funded or carried out….” (16 USC §1536(a)(2))
• “action” defined as “activities or programs” (50 CFR § 402.02)
• Existing federal structures are part of the baseline, not because of agency
discretion, but because the structures already exist -z
“the agencies may not now be said to ‘authorize, fund, or carry out’ the
basic existence of the FCRPS dams.” Nat’l Wildlife Fed’n v. NMFS, 481
F.3d 1234, 1236 (9th Cir. 2007)
• Requirement to initiate consultation for construction projects does not apply to
those initiated prior to November 10, 1978 (16 U.S.C. § 1536(c)(1))
• Upgrades to an existing structure don’t cause the structure to become part of
the proposed action:
“[T]he test is not whether the fuse plug in some way assists or facilitates in
the continued operation of the pre-existing project, but instead whether the
water project could not exist ‘but for’ the fuse plug. Because the dam would
exist independent of the federally mandated upgrades, “the biologist would
not consider the effects of the dam to be effects of the [proposed] action
under consultation ….” (ESA Handbook at 4-28)
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Important questions
• Will these changes lead to more “jeopardy”
determinations?
• Can a “jeopardy” determination on the basis of ongoing
effects of existing structures be squared with the Services’
position on baseline jeopardy?
• 2019 rule clarified that species are not “in jeopardy”; determinations are
made about the federal action, “[t]hey are not determinations made
about the environmental baseline for the proposed action or about the
pre-action condition of the species.” (84 Fed. Reg. at 44,987)

• How will these new approaches impact consultations on
existing infrastructure
• Does a significant repair to I-5 “extend the life” of the whole freeway?
• Is the fact that an agency has discretion to do more (modify/remove)
relevant to analyzing what the agency is actually proposing?
• Why wasn’t considering existing structures in the baseline sufficient?
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