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Given the absence of rules imple-
menting the Accountable Care Or-
ganization (“ACO”) provisions of 
The Patient Protection and Afford-
able Care Act (“PPACA”), many 
have been left wondering whether 
those organizations already claim-
ing to be ACOs have taken the route 
preferred by a hapless hospital ex-
ecutive in a YouTube1 video, “Can I 
just form an accountable care cor-
poration, appoint a board of trust-
ees, and have monthly meetings?...  
My board will be happy if they can 
see I have an accountable care or-
ganization and we are having lots 
of meetings.”  

As of this writing, the draft of the 
ACO regulations reportedly is in 

the final stages of review and may 
be published any day, so it appears 
the uncertainty is about to end.  
Those organizations that want to 
participate in the ACO program 
beginning in 2012 need to prepare 
themselves to act quickly to re-
view and interpret the regulations, 
address any areas of incompatibil-
ity in their planned structures or 
existing arrangements, submit ap-
plications to participate, and make 
arrangements for implementation.  
To assist organizations interested 
in forming, joining or leading 
an ACO, this article reviews the 
statutory requirements for ACOs 
and highlights some areas worth 
watching in the forthcoming regu-
lations. 

PPACA establishes an alternate 
payment mechanism for Medi-
care fee-for-service beneficiaries 
that will enable providers in ACOs 
that meet certain criteria, includ-
ing acceptance into the program by 
Centers for Medicare and Medic-
aid Services (“CMS”), to share in 
“savings” they are able to achieve 
against a benchmark expectation 
for their assigned patients.  42 
USC § 1395jjj.  The following 
groups are eligible to participate:

• Professionals in group practice 
arrangements

• Networks of individual prac-
tices of professionals

• Partnerships or joint venture 
arrangements between hospi-
tals and professionals

• Hospitals employing profes-
sionals

• Other groups as CMS deter-
mines

To be eligible, the ACO must have 
the following characteristics and 
satisfy the following requirements:

• An established mechanism for 
shared governance

• A formal legal structure that al-
lows receipt and distribution of 
shared savings to participating  
providers and suppliers
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• A leadership and management 
structure that includes clinical 
and administrative systems

• Capability to become account-
able for quality, cost and over-
all care of assigned beneficia-
ries

• Enough primary care profes-
sionals for the ACO’s assigned 
beneficiaries, which will be no 
fewer than 5,000 beneficiaries

• Defined processes to promote 
evidence-based medicine and 
patient engagement, report on 
quality and cost measures, and 
coordinate care

• Meet “patient-centeredness 
criteria” specified by CMS

• Provide CMS with information 
it considers necessary to sup-
port beneficiary assignments, 
implement quality reporting 
and determine shared savings 
payments

• Agree to participate for not 
less than three years

Medicare fee-for-service benefi-
ciaries will be assigned to ACOs 
by a method to be determined by 
CMS, based on utilization of pri-
mary care services provided by an 
ACO physician.  In a Federal Reg-
ister notice published November 
17, 2010 (75 FR 70165) (the “No-
tice”), CMS solicited comments 
on whether beneficiaries should be 
“attributed” to an ACO before or 
after a performance period, sug-
gesting that both approaches have 
merit.  Not making the ACO aware 
of who its assigned beneficiaries 
are until after the end of the per-
formance period would be a radi-
cal departure from the way man-
aged care systems have operated 
in the past.

ACOs will be eligible to receive a 
share of savings if they meet qual-
ity performance standards.  CMS 
will set a “benchmark” for each 
agreement period (3 years) using 
the most recent available three 
years of expenditures for beneficia-
ries assigned to the ACO, adjusted 
for beneficiary characteristics and 
updated by projected growth in 
national per capital expenditures 
under Medicare.  If the estimated 
average per capita Medicare ex-
penditures for ACO beneficiaries 
is a specified percent below the 
benchmark, the ACO will be paid 
a portion of the difference between 
expenditures and the benchmark.  
This sounds similar in many re-
spects to managed care payment 
systems in which providers may 
receive financial rewards based on 
performance against a medical ser-
vices budget.

CMS also has the discretion to 
develop alternative approaches 
to sharing savings, such as par-
tial capitation payment methods 
that would, for example, place an 
ACO at risk only for Medicare 
Part B services or physician ser-
vices.  CMS is also authorized to 
use any other payment model that 
will improve quality and efficiency 
and may establish preferred reim-
bursement programs for ACOs 
that participate in shared-savings 
type programs for patients outside 
of Medicare.

While PPACA provides a broad 
outline for the program, it leaves 
many significant unanswered 
questions to be addressed in regu-
lations.

Some of the significant issues we 
expect CMS to address in the regu-
lations include:

• Beneficiary Assignment.  How 

will beneficiaries be assigned 
to ACOs?  Will the beneficiary 
know of the assignment?  When 
and how will the ACO know of 
the assignment?  One possibil-
ity is that all Medicare fee-for-
service patients of a primary 
care provider who has joined 
an ACO will be assigned to the 
ACO; in that case, the ACO 
could learn who its assigned 
beneficiaries are from its par-
ticipating providers.  But what 
if a patient sees more than one 
primary care provider in the 
relevant period?

• Internal Referrals.  Will ACOs 
be able to effectively manage 
care if beneficiaries are free to 
self-refer for services to non-
ACO providers?  Will ACOs 
be permitted to encourage, di-
rect or incentivize beneficia-
ries to use ACO providers or 
choose less costly care alterna-
tives?  What types of utiliza-
tion control will be permitted 
or feasible?

• Access to Data for Coordina-
tion.  How will ACOs obtain 
timely data on utilization, 
where the ACO is not handling 
payment of claims?  Will CMS 
provide, or require its Medi-
care administrative contractors 
to provide, utilization data be-
fore the post-year end savings 
calculation?  Or, as appears 
likely, will ACOs need to ob-
tain utilization data from ACO 
providers?

• Payment Methodologies.  Does 
the formula for calculation of 
shared savings appear likely to 
offer a real opportunity for an 
ACO to receive a payment?  If 
the benchmark is established 
using Medicare claims data 
on beneficiaries assigned to 
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the ACO, when will the ACO 
know what the benchmark is?  
The claims data is likely to be 
at least one or two years old; 
do the update and adjustment 
factors in the formula appear 
adequate to permit an ACO to 
realize a savings off the bench-
mark when claims will be paid 
using current Medicare rates 
and utilization?

• Payment Timing and Financ-
ing.  When will the shared sav-
ings calculation and payment 
occur?  Will CMS be able to 
compare expenditures to the 
benchmark and apply formula 
adjustments any sooner than 
several months after the end 
of each contract year?   It ap-
pears that an ACO will have 
to absorb the upfront and first 
year operating costs necessary 
to meet the many ACO re-
quirements, but will receive no 
payment until the shared sav-
ings calculation is completed.  
Interestingly, the November 
17 Notice indicates that CMS 
seeks to foster participation of 
clinicians in small practices.  

The Notice recognizes that 
small practices may be unable 
to fund ACO infrastructure un-
der the shared savings model, 
and seeks comments on other 
possible payment or financing 
models.

• Regulatory Relief.  Will CMS 
and other agencies provide 
meaningful guidance on how 
ACOs can comply with anti-
trust, Stark, anti-kickback and 
other federal laws?

Absent a court ruling or other ac-
tion that delays the ACO program 
implementation date, those who 
want to participate beginning in 
January 2012 face a challenging 
and busy 2011 and must do some 
careful advance thinking to avoid 
a mad scramble to understand the 
rules and prepare for implementa-
tion.
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1 See the YouTube video at http://
www.youtube.com/watch?v=
lF8bK7AJyL0&feature=relat
ed.  For another take on ACOs, 
see http://www.youtube.com/
watch?v=ULy5vjcGuDc&feature.


