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4)  Rocha Transportation, Case No. 32-CA-086799, Adv. Mem. (Oct. 31, 

 2012), and SWH Corporation d/b/a Mimi’s Café, Case No. 28-CA-

 084365, Adv. Mem. (Oct. 31, 2012). 

5)  358 NLRB No. 93 (July 30, 2012). 

1) 357 NLRB No. 175 (Dec. 30, 2011). 

2) 359 NLRB No. 40 (Dec. 14, 2012).  

3) The challenged disclaimer stated, “I further agree that the at-will employment relationship 

cannot be amended, modified or altered in any way.”  Rocha Transportation, Case No. 32-

CA-086799, Adv. Mem. at 3 (Oct. 31, 2012). 

 

 

Health Care Law Roundtable 

Perhaps more than any time in recent memory, 

practitioners in the field of labor relations and human 

resources face a potential sea change of unprecedented 

dimensions.  Decisions by an activist National Labor 

Relations Board (Board) have strengthened organized 

labor – yet constitutional questions cloud the Board’s 

ability to function at all.  The prevalence of unions in 

some health care settings, combined with the Board’s 

increased emphasis on the application of labor law in 

non-unionized workplaces, means that General Counsel 

will be paying more attention to labor relations issues in 

2013 and beyond. 

Recent Labor Law Developments  

In the past four years, the Board and Department of 

Labor (DOL) have initiated a series of regulatory 

initiatives, all favoring unions and their allies, with 

important implications for health care providers. The 

Board initially promulgated new regulations that would 

have required virtually all private sector employers to 

post notices about employees’ rights under the National 

Labor Relations Act, for the first time in the Act’s 78-year 

history.  The Board concurrently proposed other 

regulations to dramatically shorten the time for union 

election campaigns; this is a major advantage for unions, 

which almost always choose when and how to initiate a 

campaign.   
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Simultaneously, the DOL proposed new regulations to 

reverse 50 years of interpretations of the law to require 

intrusive reporting from virtually anyone providing 

“advice” to employers during a union organizing 

campaign, a measure widely condemned for its 

interference with the attorney-client privilege.  So far, 

these regulatory actions have been stalled in the courts 

or the regulatory process, but the Board and the DOL 

publicly remain committed to moving forward.  

The Board has also been willing to use the cases it is 

deciding to fundamentally change the interpretation of 

existing labor laws, in some cases reversing precedent 

more than 50 years old.  For example, in Specialty 

Health Care,1 the Board reversed years of precedent to 

conclude that employers must make an extraordinary 

showing in order to change the union’s proposed unit of 

employees in which an election will be held. This 

decision virtually guarantees that the election will be 

conducted in whatever group of employees the union 

chooses, even so called “micro-units” that had previously 

been subject to expansion with other employees sharing 

a community of interest.  Lastly, the Board created 

entirely new obligations in Alan Ritchey,2 requiring 

employers dealing with a newly recognized or certified 

union, with no collective bargaining agreement yet 

negotiated, to bargain with the union over discretionary 

disciplinary decisions for individual employees.  The 

Board is thus willing to unilaterally eliminate the at-will 

employment relationship. 

Another far reaching application of the Board’s recent 

activity is its increased emphasis on non-unionized 

workplaces. The Board launched a promotional 

campaign and an instructional link on its own website 

regarding concerted activity outside the unionized 

context.  An Administrative Law Judge hearing a Board 

case ruled that a common form of at-will disclaimer 

violated the Act because it theoretically could make 

employees believe they could not form a union or 

otherwise advocate changing their at-will employment 

status.3  The Board General Counsel’s Division of Advice 

subsequently backtracked and issued two Advice 

Memos,4 deeming some other forms of at-will 

disclaimers lawful but still casting doubt upon many 

forms of routine at-will statements.  The Board also 

reversed longstanding human resources practices in 

Banner Health Systems,5 declaring that a blanket 

instruction to employees not to discuss the contents of a 

workplace complaint or investigation with coworkers 

violated the Act.   
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Finally, the Board has also issued a series of decisions 

and Advice Memos on social media, indicating that, while 

some employer social media policies are valid, generic 

language prohibiting conduct that is discourteous, 

disrespectful, colorful or injurious to an employer or its 

representatives chills protected activity under the Act.6     

The “Recess” Appointment Controversy:  Can the 

Board Act at All? 

In January 2013, the District of Columbia Court of 

Appeals concluded in Noel Canning that the “Recess 

appointment” clause to the Constitution did not authorize 

President Obama to make recess appointments at a time 

the Senate declared it was not in recess.7  Moreover, the 

court concluded that a recess appointment could only be 

made to a position that became vacant during “the 

Recess” of the Senate, and any appointments made 

outside these narrow opportunities were unconstitutional. 

The Noel Canning decision is based on a straightforward 

reading of the Constitution’s requirement that the Senate 

render its advice and consent in filling specified 

executive offices.  Nonetheless, the Noel Canning 

decision is controversial and its impact on the Board is 

dramatic.  Republicans have blocked confirmation of 

Obama nominees considered too radical (just as 

Democrats similarly blocked Bush nominees they 

thought too radical).  As a consequence, in recent years 

the Board has rarely been at its full five-member 

complement (the Board last had five members confirmed 

by the Senate in 2003).  Under the Noel Canning 

analysis, the Board currently has only one 

constitutionally ratified member.  As the Supreme Court 

confirmed three years ago in New Process Steel,8 the 

Act requires the Board to have a quorum of three 

members in order to conduct any action.  Thus, almost 

all of the Board’s initiatives addressed above are now 

subject to constitutional challenge. 

Advice for 2013  

For all the reasons identified above, 2013 presents a 

year of unprecedented uncertainty for health care 

companies dealing with labor relations.  The Board has 

publicly stated that notwithstanding Noel Canning, it “will 

continue to perform [its] statutory duties and issue 

decisions.”  Thus, employers must prepare for a labor 

relations world in which virtually any (pro-employer) 

precedent is subject to challenge.  The Board will press 

ahead defending the legal challenges to its ambitious 

regulatory agenda.  Employees’ abuse of social media 

and employers’ attempts to enforce confidentiality 

policies could result in Board proceedings.   
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Conversely, if Noel Canning is not overruled, the Board 

will be incapacitated for most purposes (as may well 

happen in the near term during the delay occasioned by 

further review of Noel Canning). This could compel 

political compromise, and the appointment and 

ratification of new Board members to achieve proper 

quorum.  In either event, General Counsel would be well 

advised to consult regularly with their labor lawyers in 

2013, and beyond. 

 

6)  E.g., Hispanics United of Buffalo, Inc., 358 NLRB No. 37 (Dec. 14,  2012) and Gen. Couns. 

Mem. OM 12-31(Jan. 24, 2012). 

7) Noel Canning v. NLRB, No. 12-1115 (D.C. Cir. Jan. 25, 2013) (slip op.). 

8) New Process Steel LP v. NLRB, 130 S. Ct. 2635 (2010) 

 

 

  

 

 

 

     

  


