
Issue #89

Copyright© 2011 Envirotech Publications; Reproduction without permission strictly prohibited.14

The Water Report

ESA
Experimental

Population

Experimental
Population

Authorized
“Take”

“Nonessential
Population”

Reintroduction
Authority

ESA EXPERIMENTAL POPULATION 
NMFS’ FIRST PROPOSED DESIGNATION A WIN-WIN FOR WATER USERS AND STEELHEAD

by David E. Filippi and Kirk B. Maag, Stoel Rives LLP (Portland, OR) 

INTRODUCTION
 On May 18, 2011, the National Marine Fisheries Service (NMFS) published a Proposed Rule to 
designate steelhead being reintroduced above the Pelton Round Butte Hydroelectric Project (Pelton Round 
Butte) in Oregon’s Deschutes River Basin as a “nonessential experimental population” pursuant to section 
10(j) of the federal Endangered Species Act (ESA). 76 Fed. Reg. 28,715 (May 18, 2011).  The purpose 
of the proposed designation is to temporarily lift certain ESA liability and consultation requirements to 
allow time for the development of conservation measures that will support the reintroduction efforts. Id. 
at 28,716.  Once fi nal, the designation will enhance the conservation of Middle Columbia River (MCR) 
steelhead, which is consistent with the purpose of the ESA.  The designation will also protect those who 
engage in lawful activities, such as recreation, forestry, agriculture, and hydroelectric power generation, 
from liability for the unintentional “take” of a member of the experimental population, thereby reducing 
opposition to the reintroduction effort — one of the reasons Congress added section 10(j) to the ESA.  For 
ESA purposes, the term “take” means “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or 
collect, or to attempt to engage in any such conduct.” 16 U.S.C. § 1532(19).  Finally, the designation will 
serve as a model for the reintroduction of listed anadromous species throughout the nation.

BACKGROUND
Structure and Purpose of Section 10(j): Experimental Populations
 Congress added section 10(j) to the ESA in 1982.  Section 10(j) authorizes the US Fish and Wildlife 
Service (FWS) and NMFS (together, the “Services”) to designate “experimental populations” of listed 
species for the purpose of reintroducing a species “outside [its] current range.” 16 U.S.C. § 1539(j)(1).  The 
Services share responsibility for implementing the ESA.  Generally, FWS manages land and freshwater 
species, while NMFS manages marine and anadromous species.
 The Services may not authorize the release of an experimental population unless the Service with 
authority over the species “determines that such release will further the conservation of such species.” 
Id. § 1539(j)(2)(A).  A population that is released pursuant to section 10(j) qualifi es as an experimental 
population “only when, and at such times as, the population is wholly separate geographically from 
nonexperimental populations of the same species.” Id. § 1539(j)(1).  Prior to the release of any population 
pursuant to section 10(j), the Service with authority over the species must determine by regulation whether 
“such population is essential to the continued existence of an endangered species or a threatened species.” 
Id. § 1539(j)(2)(B).  FWS has interpreted this to mean that an experimental population is “essential” if its 
“loss would be likely to appreciably reduce the likelihood of the survival of the species in the wild.” 50 
C.F.R. § 17.80(b).
 The designation of an experimental population affects the protections and prohibitions of the ESA 
as they apply to the members of the experimental population.  The Services must treat each member of 
an experimental population as a threatened species, even if nonexperimental populations of the species 
are listed as endangered. 16 U.S.C. § 1539(j)(2)(C).  This allows the Services to authorize the “take” of 
a member of the experimental population. See id. § 1533(d) (providing that the Services may prohibit 
the take of threatened species).  The protections and prohibitions afforded an experimental population 
are further limited if the experimental population is nonessential. Id.  First, unless the nonessential 
experimental population is located within the National Wildlife Refuge System or the National Park 
System, the population is treated as a species “proposed to be listed” under the ESA. Id. § 1539(j)(2)(C)(i).  
This means that federal agencies need only informally confer — rather than formally consult — with 
the relevant Service before undertaking actions that are likely to jeopardize the experimental population. 
Id. § 1536(a)(4).  Second, the Services are prohibited from designating critical habitat for nonessential 
experimental populations. Id. § 1539(j)(2)(C)(ii).
 “Before Congress added section 10(j), the federal government’s authority to reestablish threatened or 
endangered species to their native range was unclear.” Mimi S. Wolok, Experimenting with Experimental 
Populations, 26 Envtl. L. Rep. 10018 (1996).  However, in Wyo. Farm Bureau Fed’n v. Babbitt, 199 
F.3d 1224, 1233 (10th Cir. 2000), the 10th Circuit explained in dicta that the Services had the authority 
to reintroduce listed species prior to the enactment of section 10(j).  [Editor’s Note: “dicta” means that 
the court discussed an issue that was not required for its decision; thus, the “dicta” explains how a court 
would view such a situation in the future, but the court’s statements cannot be cited as precedence in other 
litigation.]  Despite the absence of explicit statutory authority for the reintroduction of listed species before 
the enactment of section 10(j), FWS took the position that it had implicit authority to reintroduce listed 
species under section 4 of the ESA. See Wolok, supra.  As FWS stated in the preamble to its fi nal rule 
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regarding experimental population designations, the ESA authorized FWS “to translocate listed species 
into unoccupied portions of their historic range in order to aid in the recovery of the species.” 49 Fed. Reg. 
33,885, 33,886 (Aug. 27, 1984).  However, it was not until Congress enacted section 10(j) that the Services 
received explicit statutory authority to reintroduce listed species. See 16 U.S.C. § 1539(j)(2); Wolok, supra.
 One of the primary purposes for Congress’s enactment of section 10(j) was to reduce local opposition 
to reintroduction efforts.  
As the Tenth Circuit explained in Wyoming Farm Bureau:

Congress added section 10(j) to the Endangered Species Act in 1982 to address the Fish 
and Wildlife Service’s and other affected agencies’ frustration over political opposition to 
reintroduction efforts perceived to confl ict with human activity.  Although the Secretary 
already had authority to conserve a species by introducing it in areas outside its current 
range, Congress hoped the provisions of section 10(j) would mitigate industry’s fears 
experimental populations would halt development projects, and, with the clarifi cation of 
the legal responsibilities incumbent with the experimental populations, actually encourage 
private parties to host such populations on their lands.

199 F.3d at 1231-32 (citing H.R. Rep. No. 567, 97th Cong., 2d Sess. 8 (1982)); 16 U.S.C. § 1539(j)).  
      Congress viewed section 10(j) 
as an opportunity “to encourage 
the recovery of species through 
population reestablishment with the 
cooperation of, not despite, state 
and local groups.” Wolok, supra.  
As such, Congress intended that 
regulations promulgated by the 
Services to designate experimental 
populations “should be viewed as 
an agreement among the Federal 
agencies, the state fi sh and wildlife 
agencies and any landowners 
involved.” Id. (quoting H.R. Rep. No. 
567, 97th Cong., 2d Sess. 34 (1982)).
      A related purpose of section 
10(j) was to “give greater fl exibility 
to the [Services]” in managing the 
reintroduction of listed species. 
United States v. McKittrick, 142 F.3d 
1170, 1174 (9th Cir. 1998)(quoting 
H.R. Rep. No. 567, 97th Cong., 2d 
Sess. 8 (1982)).  “This fl exibility 
allows the [Services] to better 
conserve and recover endangered 
species.” Id.
FWS Regulations/Designations
      Although not statutorily 
required, FWS promulgated general 
rules to govern its designation of 
experimental populations. 49 Fed. 
Reg. 33,885; see 50 C.F.R. § 17, 
subpart H.  As required by section 
10(j), FWS also promulgates 
specifi c rules associated with 
each experimental population 
that it designates. See 16 U.S.C. 
§ 1539(j)(2)(B), which requires that 
the Services, by regulation, identify 
the experimental population and 
determine whether it is essential 
before releasing it; and 50 C.F.R. 
§§ 17.84-17.85 for FWS’s special 
rules associated with experimental 
populations of vertebrates and 
invertebrates.
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 Since promulgating the general rules regarding designations, FWS has used its authority under section 
10(j) to designate dozens of experimental populations.  FWS has designated experimental populations 
for approximately 20 different species of vertebrates. See 50 C.F.R. § 17.84.  For some of these species, 
FWS has designated multiple experimental populations.  For example, see id. § 17.84(h)(9)(i)-(iv), which 
identifi es four experimental populations of whooping crane and id. § 17.84(g)(9)(i)-(vii), which identifi es 
seven experimental populations of black-footed ferret.  FWS has also designated experimental populations 
for 17 species of mollusks in the Tennessee River and 16 species of mollusks in the French Broad and 
Holston Rivers in Tennessee. Id. § 17.85.  FWS has not designated any of these experimental populations as 
“essential.”  See id. §§ 17.84-17.85.
 Unlike FWS, NMFS has not promulgated general rules regarding the designation of experimental 
populations.  Nor has NMFS ever promulgated a fi nal rule to designate an experimental population.  Thus, 
NMFS explained in the Proposed Rule that, where applicable, NMFS considered the FWS regulations when 
drafting of the Proposed Rule. 76 Fed. Reg. at 28,718.

Reintroduction of MCR Steelhead
 Unlike the reintroduction of experimental populations by FWS, the reintroduction of MCR steelhead 
by NMFS preceded the designation of an experimental population.  The context of the reintroduction helps 
to explain why MCR steelhead were reintroduced above Pelton Round Butte prior to NMFS’s designation 
of an experimental population.
 Pelton Round Butte is comprised of three dams, two of which were completed in 1958 and one of 
which was completed in 1964.  Although all three dams were constructed to allow fi sh passage, the number 
of fi sh passing above Pelton Round Butte dramatically decreased after 1964 when Round Butte Dam 
— the uppermost of the three dams — was completed.  In 1968, fi sh passage was abandoned in favor of a 
hatchery program to mitigate for lost passage and habitat.  Since that time, there has remained an interest in 
reestablishing anadromous fi sh runs above Pelton Round Butte.  As a result of technological innovations and 

improved hydrodynamic modeling in the decades since the 1960s, 
the feasibility of reestablishing such runs signifi cantly increased.
       The federal hydropower license for Pelton Round Butte 
was set to expire in 2001.  In order to relicense Pelton Round 
Butte, Portland General Electric Company (PGE) and the 
Confederated Tribes of the Warm Springs Reservation 
of Oregon (CTWS) — co-owners of Pelton Round Butte 
— submitted to the Federal Energy Regulatory Commission 
(FERC) a license application that proposed the reintroduction 
of anadromous fi sh, including MCR steelhead, above Pelton 
Round Butte.  In 2004, PGE, CTWS, and 20 other stakeholders 
signed a settlement agreement (Settlement Agreement) 
that would allow FERC to relicense Pelton Round Butte.  
Signatories included numerous environmental organizations, 
local municipalities, local counties, state agencies, and federal 
agencies.  On June 21, 2005, FERC issued a 50-year project 
license to PGE and CTWS.  FERC incorporated the conditions 
from the Settlement Agreement into the license, including a fi sh 
passage requirement.  The investment by PGE and CTWS in 
infrastructure to support fi sh passage is reportedly already more 
than $100 million.
       The Settlement Agreement contemplated that hatchery 
stock would be used for the reintroduction.  Although MCR 
steelhead were listed as threatened in 1999, the hatchery stock 
that was to be used for reintroduction was not included in the 
listed population when the Settlement Agreement was signed. 
See 64 Fed. Reg. 14,517, 14,517 (Mar. 25, 1999).  Because the 
hatchery stock was not listed, NMFS would have had signifi cant 
fl exibility in managing the reintroduced hatchery stock and 
water users would not have been exposed to ESA liability 
if their otherwise lawful activities resulted in harm to the 
reintroduced steelhead.  However, by the time the fi rst hatchery 
stock was released in Whychus Creek in 2007, NMFS had 
listed the hatchery stock as threatened, which limited NMFS’s 
management fl exibility and exposed water users to potential 
ESA liability. See 71 Fed. Reg. 834, 849 (Jan. 5, 2006).  This 
also increased the potential for opposition to the reintroduction effort.
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 An argument could be made that the reintroduction of listed MCR steelhead prior to the designation of 
an experimental population was illegal because NMFS lacked the authority to reintroduce MCR steelhead 
without fi rst issuing a regulation that “identif[ies] the population and determine[s], on the basis of the 
best available information, whether or not such population is essential to the continued existence of an 
endangered species or a threatened species.” 16 U.S.C. § 1539(j)(2)(B).  NMFS would likely argue that 
it was exercising authority other than its authority under section 10(j) to reintroduce the steelhead, but as 
explained above, whether NMFS has such authority is debatable.  Nevertheless, the reintroduction was not 
challenged on this ground.
 To address the change in status of the hatchery stock, NMFS, the Deschutes Basin Board of Control 
(DBBC) and the City of Prineville (City) began analyzing potential options for increasing NMFS’s 
management fl exibility, incentivizing the development and implementation of conservation measures that 
would enhance recovery efforts, reducing the potential for opposition to the reintroduction effort, and 
eliminating ESA liability for the incidental take of a member of the reintroduced population.  These options 
included both long-term strategies — such as the development of a habitat conservation plan (HCP) and the 
designation of an experimental population — and short-term strategies, such as the issuance of enforcement 
discretion letters from NMFS.  DBBC is an intergovernmental organization that is made up of the 
following seven Deschutes Basin irrigation districts: Arnold Irrigation District, Central Oregon Irrigation 
District, North Unit Irrigation District, Ochoco Irrigation District, Swalley Irrigation District, Three Sisters 
Irrigation District, and Tumalo Irrigation District.
 As a long-term strategy for protecting themselves from potential liability for the incidental take 
of reintroduced steelhead, DBBC and the City began developing an application for an ESA section 10 
incidental take permit and an HCP.  Once completed, the HCP will identify the impacts that will likely 
result from activities identifi ed for liability coverage in the area covered by the HCP, the steps the 
applicants will take to minimize and mitigate such impacts, and the alternative actions the applicants 
have considered and the reasons the applicants have not undertaken those alternatives. 10 U.S.C. 
§ 1539(a)(2)(A).  
NMFS CANNOT ISSUE AN INCIDENTAL TAKE PERMIT UNLESS: 

• NMFS determines that the taking will be incidental 
• The applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking 
• The applicant will ensure that adequate funding for the plan will be provided
• The taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild. 

Id. § 1539(a)(2)(B).
 In recognition of DBBC’s and the City’s ongoing support for the reintroduction effort and their 
development and implementation of a wide range of conservation measures, the Regional Administrator for 
NMFS issued enforcement discretion letters to DBBC in 2007 and 2008, and then both DBBC and the City 
in 2010.  The fi rst letter was for a one-year term, while the second and third letters were for two-year terms.  
These letters were intended to provide DBBC, and the City as of 2010, with time in which to continue 
development of an HCP and to provide NMFS with time in which to designate an experimental population 
of MCR steelhead.  In the letters, the Regional Administrator advised that he would not request that 
NMFS initiate prosecution for the incidental take of reintroduced steelhead so long as DBBC and the City 
implemented the conservation measures described in the letters and DBBC and the City progressed toward 
the development and completion of an HCP.

THE PROPOSED DESIGNATION
CONSISTENCY WITH THE TEXT AND PURPOSE OF SECTION 10(j)

 This section will discuss the proposed designation’s consistency with both the text and purpose of ESA 
section 10(j) and with past designations by FWS.  
ELEMENTS OF THE PROPOSAL’S CONSISTENCY WITH ESA PURPOSES INCLUDE:

• The proposed geographic area of the experimental population is wholly separate geographically from 
nonexperimental populations.

• The experimental population will further the conservation of MCR steelhead.
• The experimental population is not essential to the continued existence of the species and, thus, the 

incidental take protection provided by the Proposed Rule is appropriate.
Geographic Separation from Nonexperimental Populations
 The proposed geographic area of the experimental population is above Round Butte Dam, excluding 
those areas that are made inaccessible by Bowman Dam and Ochoco Dam.  A nonexperimental population 
of MCR steelhead does not currently exist above Round Butte Dam.  Thus, NMFS correctly concluded that 
the experimental population would be wholly separate geographically from nonexperimental populations 
because Round Butte Dam provides a clearly defi ned and absolute barrier that will prevent members of the 
nonexperimental population from entering the geographic area of the experimental population. 76 Fed. Reg. 
at 28,721.
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 FWS has used dams and natural barriers as the boundaries for other experimental populations.  For 
example, FWS concluded that a proposed experimental population of Rio Grande silvery minnows was 
isolated from existing populations of the same species by large reservoirs. See e.g., 73 Fed. Reg. 74,357, 
74,361-62 (Dec. 8, 2008).  Because silvery minnows are “not known to survive in or move through 
large reservoirs,” FWS concluded that “the reservoirs [would] act as barriers to the species’ downstream 
movement…and [would] ensure that [the nonessential experimental population] remains geographically 
isolated and easily distinguishable from existing upstream wild populations.” Id. at 74,361.  Similar to the 
experimental population of silvery minnows, the experimental population of MCR steelhead will remain 
geographically isolated and easily distinguishable from existing downstream wild populations through the 
use of Round Butte Dam as the downstream boundary of the experimental population.
 The use of Round Butte Dam as the downstream boundary of the experimental population is 
also consistent with Congress’s intent in passing section 10(j) and with existing case law.  Congress 
contemplated that various bases could be used to establish the boundary of the experimental population, 
including “location, migration pattern, or any other criteria that would provide notice as to which 
populations of endangered or threatened species are experimental.” Wyo. Farm Bureau, 199 F.3d at 1233 
(quoting H.R. Conf. Rep. No. 97-835 (1982), reprinted in 1982 U.S.C.C.A.N. 2860, 2875).  As noted in the 
Proposed Rule, Round Butte Dam provides a clear boundary that provides notice as to which populations of 
MCR steelhead are experimental. 76 Fed. Reg. at 28,721.
 The fact that reintroduced steelhead will not be geographically isolated from wild populations of MCR 
steelhead during their downstream migration does not undermine the conclusion that the experimental 
population is wholly separate geographically from wild populations of MCR steelhead.  Section 10(j) 
contemplates that there may be times when members of a reintroduced population will be present in the 
same geographic areas as nonexperimental populations of the same species. See 16 U.S.C. § 1539(j)(1).  At 
such times, the members of the reintroduced population lose their experimental status and, thus, receive 
the increased protections afforded the nonexperimental population.  Such is the case here, where all MCR 
steelhead above Round Butte Dam will be part of the experimental population, while all MCR steelhead 
below Round Butte Dam will not be part of the experimental population.
 Further, federal courts have held that the geographic separation requirement contained in section 10(j) 
is satisfi ed even if individual animals are able to enter or leave the geographic area of the experimental 
population, resulting in a change in the status of that animal from nonexperimental to experimental or 
vice versa. See Wyo. Farm Bureau, 199 F.3d at 1233, which held that FWS did not err when it designated 
an experimental population of gray wolves even though individual wolves that were not members of the 
experimental population had entered the boundaries of the experimental population and McKittrick, 142 
F.3d at 1175 (same holding).  In a footnote in Wyoming Farm Bureau, the Tenth Circuit noted that the 
protection an individual animal receives under the ESA often depends on whether the animal is located on 
one side or the other of a political boundary — providing as an example the fact that brown pelicans are 
listed as endangered on the west side of the Mississippi-Alabama state line but are not listed on the east 
side of the state line (199 F.3d at 1236 n.4).

Furthering the Conservation of MCR Steelhead
 NMFS concluded that the proposed designation will further the conservation of the species. 76 Fed. 
Reg. at 28,716.  Two of the reasons for this conclusion identifi ed in the Proposed Rule are that the proposed 
designation will (1) “build support for the reintroduction effort among local landowners,” and (2) “ensure 
that the conservation measures [developed to support the reintroduction effort] are informed by information 
gathered during the…designation.” Id.  These bases are suffi cient to support designation of MCR steelhead 
as an experimental population.
 First, as NMFS recognizes in the draft environmental assessment (Draft EA) that was developed in 
conjunction with the Proposed Rule, absent the designation of a nonessential experimental population, 
“there would be local opposition to the ongoing reintroduction effort.” Draft EA at 2-1 to -2.  This would 
undermine the cooperative approach that has surrounded the reintroduction effort.  This cooperative 
approach has resulted in the investment by Deschutes Basin irrigation districts in a variety of conservation 
projects that have already resulted in reduced diversions by over 200,000 acre-feet annually, leading to 
higher instream fl ows in the Deschutes River and its tributaries.  Recent projects by four of the irrigation 
districts alone have resulted in the piping or lining of 58 miles of canals, resulting in a return of 91.5 cubic 
feet per second of water for instream use.  DBBC and the City have also undertaken the development of an 
HCP, which will further enhance the recovery of MCR steelhead.
 Second, the proposed experimental population will allow NMFS and potentially affected local 
interests, including DBBC and the City, time to develop a better understanding of the types of conservation 
measures that will minimize and mitigate the potential effects on MCR steelhead from the otherwise lawful 
activities of those local interests.  Absent the proposed designation, local interests will have an incentive to 
implement short-term conservation measures, rather than long-term conservation measures that have the 
highest potential to enhance recovery efforts. See id. at 4-7.  This is because, when the potential for liability 
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is high, conservation efforts will be focused on limiting liability rather than on enhancing recovery efforts.
 In addition to furthering the conservation of MCR steelhead, this Proposed Rule once fi nal will help 
to further the conservation of other listed species because, as the fi rst designation of an experimental 
population by NMFS, it would serve as a model for the reintroduction of other NMFS-listed species 
throughout the nation.
 The Proposed Rule notes that “[t]here is potential harm associated with the reduced section 9 
protections during the time period of the designation.” Id. at 28,720.  However, the Proposed Rule also 
explains that NMFS “do[es] not expect changes to current conditions to signifi cantly increase harm to 
steelhead during the NEP [nonessential experimental population] period.” Id.  It is important to note that 
one of the purposes of section 10(j) is to increase support for reintroduction efforts through the lifting of 
certain section 9 prohibitions for experimental populations.  Because the designation of an experimental 
population will almost always result in reduced section 9 protections, that consideration should be given 
little weight in NMFS’s decision to designate an experimental population.  FWS includes similar incidental 
take allowances when it designates experimental populations. See e.g., 73 Fed. Reg. at 74,362 (allowing the 
incidental take of the Rio Grande silvery minnow); and 63 Fed. Reg. at 58,828 (allowing the incidental take 
of black-footed ferrets).

Proposed Experimental Population Not Essential to Continued Existence of MCR Steelhead
 NMFS correctly concluded that the proposed experimental population is not essential to the continued 
existence of the species. 76 Fed. Reg. at 28,720-21.  NMFS primarily relied on two fi ndings to reach this 
conclusion.  First, the reintroduction of the experimental population is only one of many ongoing recovery 
efforts for MCR steelhead, and the recovery of MCR steelhead would be possible even if the current 
reintroduction effort were unsuccessful. Id.  Second, the steelhead used for the reintroduction effort will be 
surplus hatchery stock. Id. at 28,721.
 FWS relied on similar fi ndings to conclude that an experimental population of Rio Grande silvery 
minnows was not essential to the continued existence of the species. 73 Fed. Reg. at 74,361.  The preamble 
to FWS’s fi nal rule provided the following explanation for the conclusion:

[E]ven if the entire experimental population died, this would not appreciably reduce the 
prospects for future survival of the species in the wild.  That is, the captive population 
could produce more surplus minnows and future reintroductions still would be feasible if 
the reasons for the initial failure are understood.  As a result, any loss of an experimental 
population in the wild will not threaten the survival of the species as a whole.

Id.  
 The same is true for MCR steelhead.
 This approach is consistent with the legislative history and FWS regulations.  As noted in the 
Conference Report associated with section 10(j), “in most cases, experimental populations will not 
be essential.” H.R. Conf. Rep. No. 835, 97th Cong., 2d Sess. 34 (1982).  FWS has explained that “a 
nonessential designation would be the most advantageous to encourage cooperation and should be most 
actively pursued.” 49 Fed. Reg. at 33,888.  As such, the designation of an “essential” experimental 
population is “a special case, not the general rule.” Id.  All of the existing experimental populations are 
designated nonessential.
 FWS also explained that the likelihood of adverse impacts to the existing population would be further 
reduced “if captive propagation efforts are providing individuals for release into the wild.” Id.  The 
Conference Report lends support to this conclusion: “The Secretary shall consider whether the loss of the 
experimental population would be likely to appreciably reduce the likelihood of survival of that species in 
the wild.” Id. (emphasis added)(quoting H.R. Conf. Rep. No. 835).
 Consistent with the legislative history and FWS regulations, FWS has focused in past designations 
on whether a proposed experimental population would be established through the use of captive-raised 
animals.  For example, FWS found that experimental populations established through the reintroduction of 
captive-raised animals, including the red wolf (56 Fed. Reg. 56,325, 56,328 (Nov. 4, 1991)), Mexican gray 
wolf  (63 Fed. Reg. 1752, 1754-55 (Jan. 12, 1998)), black-footed ferret (68 Fed. Reg. 26,498, 26,501 (May 
16, 2003)), and California condor (61 Fed. Reg. 54,044, 54,049 (Oct. 16, 1996)), were not essential to the 
continued existence of those species because the captive populations could produce more surplus animals to 
support future reintroduction efforts.

PROPOSED DESIGNATION EXPIRATION
PROPOSED EXPERIMENTAL POPULATION IS UNNECESSARILY LIMITED TO 12 YEARS

 Under the Proposed Rule, the designation would expire approximately 12 years after the fi rst 
generation of adults return to the nonessential experimental population area. 76 Fed. Reg. at 28,716.  This 
would allow for the return of three successive generations of reintroduced steelhead before the designation 
expires. Id.  If NMFS retains the expiration date, the designation will be the fi rst section 10(j) designation 
to include a specifi c expiration date.  
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 The Proposed Rule acknowledges that other designations do not include an expiration date. Id.  In 
the fi nal rule that designated a nonessential experimental population of Rio Grande silvery minnow, for 
example, FWS did not provide a specifi c expiration date for the designation. 73 Fed. Reg. at 74,364.  The 
preamble to that fi nal rule states: “Our intent is for the 10(j) rule to remain in place until the status of the 
species improves to a point where listing is no longer necessary, as defi ned by the Draft Revised Recovery 
Plan or the fi nal revised version, and the Rio Grande silvery minnow can be delisted.” Id.  Similar language 
that ties the expiration of a designation to biological factors can be found in the preambles to other 10(j) 
rules. See e.g., 63 Fed. Reg. 52,824, 52,826 (Oct. 1, 1998) (establishing a nonessential experimental 
population of black-footed ferrets); 59 Fed. Reg. 60,266, 60,271 (Nov. 22, 1994) (establishing a 
nonessential experimental population of gray wolves).
 If NMFS decides to retain an expiration date in the fi nal rule, the expiration should be tied biologically 
to the experimental nature of the population.  Although the proposed expiration date is loosely based 
biologically on the return of three generations of adults following the fi rst return of adult fi sh reared in the 
experimental population area, the Proposed Rule offers little biological rationale for the expiration date 
specifi ed therein.
 Since one of the stated restoration goals for MCR steelhead is the development of a self-sustaining run 
of MCR steelhead upstream of Pelton Round Butte, NMFS should extend the designation period for a fi xed 
evaluation period after supplementation is terminated.  The biological opinion for the Pelton-Round Butte 
Hydroelectric Project FERC Relicense anticipated that surplus hatchery steelhead fry from the Round Butte 
Fish Hatchery would continue to be outplanted for several generations.  Thus, while data collected during 
the next 12 years will be helpful in assessing whether such outplanting has been successful, it will be of 
limited value in assessing whether the reintroduction is achieving the goal of creating self-sustaining runs.
 As long as the population is supplemented, it should be considered “experimental” since self-
suffi ciency of an upper Deschutes natural-origin population cannot adequately be evaluated.  An evaluation 
period following the end of artifi cial supplementation will be needed to assess the self-sustaining nature of 
the introduced population.

SIGNIFICANCE BEYOND THE DESCHUTES BASIN

 Once fi nal, the Proposed Rule will likely provide a model for other reintroduction efforts.  One reason 
is the coalescing of support that has emerged around this designation.  For example, Oregon’s entire 
congressional delegation supports this designation.  In a March 9, 2010 letter to the Administrator of the 
National Oceanic and Atmospheric Association, all seven members of Oregon’s delegation wrote in support 
of the effort to develop and implement this designation.  The delegation’s support is based on the premise 
that the Proposed Rule will serve as a model for successfully reintroducing listed species throughout the 
country while avoiding unnecessary controversies and unintended societal impacts.  
OREGON’S CONGRESSIONAL DELEGATION STATED, IN PART:

We’re pleased the National Oceanic and Atmospheric Administration, National Marine 
Fisheries Service is working with our constituents to use the Endangered Species Act to 
support the reintroduction of a federally protected species, and is doing so in a manner that 
promotes the social and economic needs of the broader community.

 The designation was also supported by the Central Oregon Cities Organization, which represents Bend, 
Culver, La Pine, Madras, Maupin, Metolius, Prineville, Redmond, and Sisters.  Redmond Mayor George 
Endicott, who chairs the Central Oregon Cities Organization, stated: “The designation protects central 
Oregon’s economy and promotes the reintroduction of steelhead while mitigating any adverse impacts on 
the species while the communities are able to study potential impacts and develop plans to mitigate those 
impacts.”  Other reintroduction efforts, with the appropriate section 10(j) designations, will likely draw 
similar, broad-based support.
 Outside of Oregon, the Proposed Rule will likely be of particular interest in the San Joaquin River 
Basin in California where spring-run chinook will be reintroduced into the San Joaquin River as part of 
a settlement agreement that was signed in 2006.  That reintroduction will also be affected by legislation 
enacted subsequent to their 2006 settlement agreement.  Under section 10011 of the Omnibus Public 
Land Management Act of 2009, Congress provided that “California Central Valley Spring Run Chinook 
Salmon shall be reintroduced in the San Joaquin River below Friant Dam pursuant to section 10(j) of the 
Endangered Species Act… .”  While NMFS is currently in the process of developing a proposed rule to 
designate an experimental population of spring-run chinook in the San Joaquin River, interested parties 
are paying close attention to ensure that any such designation adequately protects water use activities from 
potential liability under the ESA once the reintroduction takes place.  
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 As a further example, looking north of Oregon to Washington state, Upper Columbia River (UCR) 
spring Chinook was listed as an endangered species in 1999. 64 Fed. Reg. 14307 (Mar. 24, 1999).  As part 
of the recovery plan, NMFS identifi ed a potential reintroduction of UCR spring Chinook in the Okanogan 
basin, which is an area where the species was historically present but has since been extirpated.  As with 
landowners and water users in the Deschutes basin, NMFS has recognized that such a reintroduction effort 
would need to be carried out “in a manner that does not increase ESA liabilities for landowners.” Upper 
Columbia Spring Chinook Salmon and Steelhead Recovery Plan at 177 (Aug. 2007).  The Proposed Rule 
provides a likely template for this reintroduction as well as for other basins contemplating reintroductions 
of listed anadromous species.  

CONCLUSION

 The proposed designation of MCR steelhead above Pelton Round Butte as a nonessential experimental 
population is consistent with the text and purpose of section 10(j) of the ESA, will benefi t the recovery 
of MCR steelhead, and will protect local interests from liability for the incidental “take” of reintroduced 
steelhead.  As such, the proposed designation has received broad-based support and should lead to the 
promulgation of a fi nal rule designating an experimental population.  Because the fi nal rule would be the 
fi rst such rule promulgated by NMFS, it will likely serve as a model for future designations by NMFS.  
Other anadromous fi sh reintroductions are already underway or are being contemplated.  Those parties who 
are advocating for, or could be affected by, those reintroduction efforts should pay close attention to the 
developments associated with the proposed designation of MCR steelhead in the Deschutes Basin.

FOR ADDITIONAL INFORMATION: 
DAVID FILIPPI, Stoel Rives LLP, 503/ 294-9529 or defi lippi@stoel.com

The authors and Stoel Rives LLP represent the Deschutes Basin Board of Control (DDBC) and the City 
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expressed by the authors in this article are solely those of the authors, and do not necessarily refl ect the 

views of either DBBC or the City.
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