


Chapter 19 
 
ANTITRUST LAWS 
 
L. John Stevenson, Jr.1 
              
 
19.1 INTRODUCTION 
 
 The purpose of this chapter is to provide an overview of the antitrust laws of the United 
States and the State of Washington. This chapter is not intended to provide a complete summary 
of those laws. The purpose is to provide business people with an overview of the types of 
conduct and agreements that present antitrust law issues, so that they can consult experienced 
attorneys who can advise them on how the antitrust laws relate to specific situations. 
 
 The basic purpose of the United States and Washington State antitrust laws is to preserve 
competition, as a means to achieve efficiency and promote consumer welfare. The principal 
provisions of the Washington statute are the same as or similar to some of the U.S. antitrust laws. 
The Washington statute states that its purpose is to complement federal antitrust laws “in order to 
protect the public and to foster fair and honest competition,” and that the courts interpreting the 
Washington statute should be guided by the decisions of federal courts. 
 
 This chapter discusses some of the business practices that are regulated under the 
antitrust laws, including conduct between market competitors, conduct with distributors, 
monopolization and attempts to monopolize, mergers and other acquisitions, and price 
discrimination. This chapter also summarizes antitrust law enforcement considerations and the 
geographical coverage of the antitrust laws. 
 
19.2 ANTITRUST LAW ENFORCEMENT 
 
 The antitrust laws are enforced by a variety of means, and the penalties for violation of 
the antitrust laws can be severe. The U.S. Department of Justice can bring criminal antitrust 
cases against companies and individuals who violate the federal antitrust laws. Both federal and 
Washington State authorities can bring civil lawsuits to enforce antitrust laws, including seeking 
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monetary penalties for violations and seeking injunctions to prevent prohibited acts. Private 
plaintiffs, such as competitors, who are injured by an antitrust violation can sue the violator and 
in some cases can obtain treble damages (three times the damages caused) as well as recovering 
their reasonable attorney’s fees. The parties to mergers and acquisitions that do not comply with 
antitrust laws can be ordered by a court to divest the business that was unlawfully acquired, and 
the parties to the transaction can be assessed other penalties.  
 
19.3 CONDUCT BETWEEN MARKET COMPETITORS 
 
19.3.1 Per Se Violations and Rule of Reason Violations 
 
 The antitrust laws draw a basic distinction between conduct that is absolutely forbidden, 
regardless of its effect on competition (called a per se violation), and conduct that can be an 
antitrust violation depending on its effects on competition, such as if the conduct unreasonably 
restrains trade (a rule of reason violation). As a practical matter, a per se violation is easier to 
establish, because the plaintiff need only prove that the conduct occurred, and need not prove 
any competitive impact or overcome any justifications given for the conduct. By comparison, a 
rule of reason violation requires analysis and proof of competitive impact, which usually requires 
expert testimony, and therefore is a more difficult case to prove. 
 
 Certain conduct between companies that are competitors in a market has been held to be 
a per se violation of the antitrust laws. The practices that have been held by the courts to be per 
se violations include price fixing, bid rigging, division of markets by competitors, and group 
boycotts. These practices are sometimes called “horizontal restraints of trade,” because they 
involve agreements or conduct between direct competitors involving the market in which they 
compete. 
 
19.3.2 Price Fixing and Bid Rigging 
 
 Price fixing is a per se violation of the antitrust laws. Price fixing includes agreements 
among competitors to lower, raise, stabilize, or otherwise determine prices, including through the 
use of quotas or other limits on production. Bid rigging is a variation of price fixing and is also a 
per se violation. Bid rigging occurs when competitors who are bidding on a contract agree in 
advance which one of them will be awarded the bid. Price fixing and bid rigging are frequently 
prosecuted in criminal cases. 
 
19.3.3 Division of Markets by Competitors 
 
 Agreements between competitors to divide the markets in which they compete or to 
allocate customers have also been held to be per se violations. This prohibition covers 
agreements between competitors to divide territories, customers, or products. 
 
19.3.4 Group Boycotts 
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 An agreement among competitors in a market to take some action that has the effect of 
excluding a competitor from that market is a group boycott and a per se violation of the antitrust 
laws. 
 
19.4 CONDUCT WITH DISTRIBUTORS 
 
19.4.1 Comparison to Horizontal Restraints 
 
 The antitrust laws apply not only to horizontal restraints of trade among direct 
competitors on competitive matters, as summarized in the prior section, but also to some conduct 
and agreements between firms at different market levels (often called “vertical restraints of 
trade”). The most common examples of vertical restraints of trade arise in the relationship 
between manufacturers and their distributors. Generally, the antitrust laws have treated 
horizontal restraints of trade more severely than vertical restraints of trade. This section deals 
with four types of vertical restraints: resale price maintenance; territorial and customer restraints; 
tying arrangements; and exclusive dealing and requirements contracts. 
 
19.4.2 Resale Price Maintenance 
 
 Resale price maintenance involves an agreement between a manufacturer and a 
distributor that sets the price at which the distributor resells the manufacturer’s product. Until 
2007, resale price maintenance agreements were per se violations under federal antitrust law. 
Therefore, manufacturers took actions that encouraged, but did not require, distributors to 
maintain predictable and uniform prices for the manufacturer’s products, such as by providing 
suggested retail prices in national advertising for their products. 
 
 In 2007, the U.S. Supreme Court ruled that resale price maintenance agreements would 
no longer be treated as per se violations but would be subject to the rule of reason. Under the rule 
of reason, all of the facts and circumstances will be considered to determine whether such 
agreements unreasonably restrain trade, including the justification for the agreement, information 
about the relevant business, whether the companies involved have market power, and the anti-
competitive and pro-competitive effects of the restraint. 
 
 Although resale price maintenance agreements have been held not to be per se violations 
of federal law, manufacturers should proceed cautiously in deciding whether to enter into such 
agreements with their distributors. Such agreements may involve significant litigation risk and 
under the rule of reason would require a defense involving substantial factual and economic 
analysis and proof issues. Furthermore, bills have been introduced in the U.S. Congress that if 
enacted would again make resale price maintenance a per se violation of federal antitrust law. 
Finally, the change in federal law did not necessarily change the law of any state, and resale 
price maintenance may continue to be per se illegal under applicable state law. 
 
19.4.3 Territorial and Customer Restrictions 
 
 Manufacturers sometimes want to impose restraints on their distributors covering issues 
other than the resale price of the products, such as territorial and customer restraints. Under 
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federal law, those restraints are judged under the rule of reason, and are not per se violations. 
Those vertical restrictions can be justified if they promote competition between different brands, 
even if they do so at the expense of competition between distributors of the same brand, and they 
do not unreasonably restrict competition. The factors a court may consider include the 
manufacturer’s motives, as well as evidence of market power and the level of competition in the 
resale market. 
 
19.4.4 Tying Arrangements 
 
 A tying arrangement is an agreement under which a seller will sell one product (the tying 
product) only on the condition that the buyer also agrees to purchase another product (the tied 
product) from the seller. Services as well as products can be the subject of a tying arrangement. 
Tying arrangements can also involve one seller requiring the buyer to agree not to purchase 
certain products or services from other sellers. Tying arrangements are treated as per se antitrust 
violations if the seller has sufficient economic power in the market for the tying product or 
service. Even if a tying arrangement is found not to be a per se violation, the tying arrangement 
may still be found unlawful under the rule of reason. 
 
19.4.5 Exclusive Dealing and Requirements Contracts 
 
 An exclusive dealing contract involves an agreement by a buyer to deal only with a 
specific seller. A requirements contract involves an agreement by a buyer to take all that the 
buyer needs of a given product from the seller, or an agreement by the seller to supply all of a 
buyer’s needs of a product. These types of contracts are judged under the rule of reason, and will 
be found illegal if they foreclose an unreasonable portion of the market to competitors of the 
contracting parties. 
 
19.5 MONOPOLIZATION AND ATTEMPTS TO MONOPOLIZE 
 
19.5.1 Monopolization 
 
 A monopolization offense occurs if a company possesses monopoly power in the relevant 
market, and the company has acquired, maintained, or enhanced that power by the use of 
exclusionary or anticompetitive conduct. 
 
 The relevant market must be defined in terms of both the product market and the 
geographic market, and depends in part on the extent to which substitute goods or services are 
available in the market. Monopoly power means the power to control prices or exclude 
competition in a specific market. In determining whether a company has monopoly power in a 
relevant market, the courts consider such factors as the company’s market share, the existence of 
barriers to entry, the level of concentration in the industry, the profits made by the alleged 
monopolist, the responsiveness of price in the market to changes in supply and demand, the 
existence of price discrimination, and the absolute size of the company. 
 
 The existence of monopoly power by a company in a relevant market does not prove the 
offense of monopolization. The plaintiff must also show that monopoly power was acquired, 
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maintained, or enhanced by the company by means other than honest business conduct. Any 
company that may have monopoly power in a market should be very careful in its business 
decisions, which may be challenged as conduct that has the purpose or effect of furthering its 
monopoly position and constituting illegal monopolization. 
 
19.5.2 Attempts to Monopolize 
 
 A company that does not have monopoly power may nevertheless be liable for the 
offense of attempting to monopolize if the company has a specific intent to control prices or 
destroy competition in a relevant market; engages in predatory pricing or other anticompetitive 
conduct to further that purpose; and has a probability of succeeding. For example, a company 
that priced its products or services below its actual costs, with the objective of driving 
competitors from the market so that the company could later obtain monopoly profits, would be 
guilty of an attempt to monopolize offense, if the company is likely to succeed.  
 
19.6 MERGERS AND OTHER ACQUISITIONS 
 
 Both federal law and Washington State law make mergers or other acquisitions unlawful 
if the effect of the acquisition may be to substantially lessen competition or to tend to create a 
monopoly in any relevant market. Challenges to an acquisition may come from the federal 
Department of Justice and the Federal Trade Commission (FTC), the attorney general of any 
state, and companies that are not parties to the acquisition, such as competitors. 
 
 A federal law, known as the Hart-Scott-Rodino Act, requires the parties to certain large 
acquisitions to make a filing that provides the federal government with advance notice and 
specified information about a proposed acquisition. The formation of a joint venture may be 
treated as an acquisition covered by this Act. Whether a filing under this Act is required depends 
on dollar value tests relating to the size of the acquisition and the size of the parties to the 
acquisition. The acquisition cannot be closed, and the acquiring company cannot exercise 
operational control over the acquired company, until the expiration or termination of a waiting 
period, which is generally 30 days after the date the filing is made. The government authorities 
use the waiting period to review antitrust issues relating to the proposed acquisition. During the 
waiting period, the authorities may request further information, which extends the waiting 
period, or they can terminate the waiting period. Both the Department of Justice and the FTC 
have the authority to seek injunctions against acquisitions that they believe violate the antitrust 
laws, regardless of whether the proposed acquisition requires a filing under the Hart-Scott-
Rodino Act. 
 
 In determining whether to permit an acquisition to proceed, the government agencies 
consider a variety of factors relating to the relevant market, including whether the acquisition 
will result in a significant increase in market share and market concentration, what barriers to 
market entry exist, and whether the acquisition would eliminate potential competition in the 
market. One defense to a claim that an acquisition is illegal is the failing company defense. That 
defense applies if the acquired company is in a failing condition, the acquisition is designed to 
prevent its failure, and there are no reasonable alternatives available that are less detrimental to 
competition. 
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 If the government opposes a proposed acquisition, the parties can try to reach a 
settlement with the government, which often includes divestiture of the assets or line of business 
that is deemed to create the anti-competitive effect. If the government establishes that an 
acquisition violated the antitrust laws, a court may order divestiture of the stock or assets of the 
acquired company as a remedy for the violation. Private plaintiffs who can prove that the anti-
competitive aspects of an illegal acquisition caused injury to their business or property can 
recover treble damages. 
 
 Even relatively small acquisitions can present antitrust problems if there is a sufficient 
impact on competition. As a practical matter, companies that believe they will be harmed by an 
acquisition involving their competitors can attempt to prevent the acquisition by notifying the 
Justice Department, the FTC, or the state Attorney General and requesting an investigation of the 
legality of the acquisition. 
 
19.7 PRICE DISCRIMINATION 
 
 The federal Robinson-Patman Act makes it unlawful for a seller to discriminate in price 
between two buyers on reasonably contemporaneous sales of commodities of like grade and 
quality where the effect of the discrimination may substantially injure competition. This Act not 
only prohibits discrimination that injures competition with the person practicing the 
discrimination, but also prohibits discrimination that injures competition among the customers of 
that person. 
 
 The principal defense under this Act permits a seller to defend a price discrimination 
claim by showing that the seller’s lower price was made in good faith to meet an equally low 
price of a competitor. However, the price of the competitor cannot be an unlawful one. The 
meeting competition defense is available only to the seller who in good faith “meets” the 
competitive price, and not to one who “beats” that price, although a reasonable belief that the 
price offered was necessary to meet the competitive price will provide a defense even if the seller 
in fact beats the price. 
 
 The Robinson-Patman Act also prohibits certain brokerage payments, discriminatory 
promotional and advertising allowances, and knowingly inducing a price discrimination. 
 
19.8 GEOGRAPHICAL COVERAGE OF THE ANTITRUST LAWS 
 
 A company will be subject to the U.S. antitrust laws for its conduct in the United States. 
In addition, the U.S. antitrust laws may apply if a company is engaged in import trade into the 
United States or if the company is engaged in other foreign trade that has a direct, substantial, 
and reasonably foreseeable effect on U.S. domestic or import commerce or on the export trade of 
a company engaged in an export business in the U.S. Thus, even conduct outside the United 
States that adversely affects U.S. domestic, import, or export commerce can be covered by the 
U.S. antitrust laws, depending on the specific circumstances. The Washington antitrust statute 
provides that in determining whether conduct restrains or monopolizes trade or commerce or 
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substantially lessens competition, the relevant market need not be limited by the boundaries of 
the State of Washington. 
 
19.9 CONCLUSION 
 
 This chapter summarizes some of the most important provisions of the United States and 
Washington State antitrust laws. However, this chapter does not attempt to describe all the types 
of conduct or agreements that may be treated as being in restraint of trade, constituting unfair 
methods of competition or unfair acts or practices, or otherwise being covered by the antitrust 
laws. Companies planning to do business in or affecting the United States, including the State of 
Washington, should consider the antitrust laws summarized above and consult experienced 
counsel to determine how to conduct their business and achieve their goals in compliance with 
those laws. 
 



Chapter 20  
 
SECURITIES REGULATIONS  
 
John W. Creighton III1 
_________________________________________________________________ 

20.1 OVERVIEW 

Both federal and state securities laws regulate the offer and sale of securities and the 
activities of persons involved in securities-related businesses. Every offer and sale of a security 
made in the United States must be either registered or exempt from registration. The offering and 
sale of securities to the public in a registered offering involves the preparation and filing of 
detailed disclosure materials with the appropriate governmental agencies and the filing of certain 
periodic financial and other information regarding the issuer of such securities following the 
offering. Nonpublic or exempt offerings of securities are generally less burdensome with respect 
to both the information required to be delivered before and after the offering and the regulatory 
review process, depending upon the level of sophistication of the potential investors and the  
exemption which is relied upon for the making of the offering.  

The laws pertaining to persons and entities involved in securities-related businesses 
(primarily brokerage firms and investment advisers) include registration and record-keeping 
requirements as well as certain strict rules of conduct. The securities laws may also apply to 
certain other persons or entities by virtue of their affiliations with or their percentage ownership 
of any particular issuer of securities.  

The federal securities laws provide the general framework on which virtually all the 
states’ securities laws are based. The federal securities laws apply when an issuer or any person 
dealing in securities is engaged in “interstate commerce” or when securities are bought or sold 
on an interstate basis. A particular state’s securities laws generally apply only if there is some 
direct contact with that state – for example, when residents of that state are solicited to purchase 
a security.  
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