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Appellate Cases – Land Use

 ■ COURt OF APPEALS INtERPREtS 
MEANINg OF “LAwFULLy wAS 
PERMIttED tO EStABLISh” UNDER 
MEASURE 49 “ExPRESS PAthwAy”
In Ericsson v. State ex rel. Department of Land 

Conservation and Development, 251 Or. App. 610, 
285 P.3d 722 (2012), the Court of Appeals examined 
the meaning of the phrase “lawfully was permitted 
to establish” in section 6(6)(f) of Measure 49. That 
section provides that, to qualify for a homesite 
approval under the “express pathway” (up to three 
homesite approvals), the claimant must establish that 
“[o]n the claimant’s acquisition date, the claimant 
lawfully was permitted to establish at least the number 
of lots, parcels or dwellings on the property that are 
authorized [by Measure 49]” (emphasis added). 

Petitioners appealed a judgment affirming an 
order of the Department of Land Conservation and 
Development (“DLCD”) that denied relief to petitioners 
under Measure 49. Petitioners had obtained waivers 
from DLCD under Measure 37 (2004) in order to 
facilitate development of two adjacent lots in rural 
Washington County, but DLCD denied petitioners’ 
application for homesite approvals for both lots 
under Measure 49 (2007), concluding that neither 
lot met the section 6(6)(f) standard requiring that 
the claimant “lawfully was permitted to establish” the 
requested homesites on the acquisition date. 

At issue in the case was the nature of proof required 
to establish that the claimant “lawfully was permitted 
to establish” the homesites under section 6(6)(f). 
Petitioners construed “lawfully was permitted” to 
mean “potentially allowed by law.” Petitioners argued 
that they were entitled to homesite approvals as a 
matter of law because the applicable zoning code 
did not prohibit the use and, if certain approvals had 
been obtained (e.g., partition and/or zone change), 
the requested homesites would have been possible. 
DLCD responded that petitioners were required to 
present sufficient evidence to demonstrate that the 
homesite uses would have been allowed at the time 
the property was acquired. According to DLCD, 
it was insufficient to show what might have been 
developed under the applicable zoning code. 
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Relying on text and context, the court generally agreed with DLCD. The court concluded that, in order to 
provide that a claimant “lawfully was permitted to establish” dwellings or lots, a Measure 49 claimant must 
provide by evidence in the administrative record that it is “more likely than not that the claimant would have 
been actually permitted to establish the use, based on the application of prior law . . . in effect at the time of 
acquisition.” 251 Or. App. at 625. In other words, section 6(6)(f) requires proof that a particular development 
proposal and condition of the property would comply with the acquisition zoning. Because petitioners made 
no showing that the homesites would have been allowed at the time the property was acquired, the court 
affirmed the trial court’s decision. 

Sarah Stauffer Curtiss

Ericsson v. State ex rel. Dept. of Land Conservation and Dev., 251 Or. App. 610, 285 P.3d 722 (2012)

 ■ hONESt BELIEF NOt REqUIRED FOR ExtINgUIShMENt OF EASEMENtS By 
ADVERSE POSSESSION
Everyone knows the elements of a common-law adverse possession claim, right? Say it with me: actual, 

open, notorious, exclusive, hostile, and continuous possession for the statute of limitations period. The Oregon 
legislature enacted ORS 105.620 in 1989, codifying the common law and additionally requiring good faith for 
all claims vesting after January 1, 1990. Thus, under ORS 105.620(1)(b), a party claiming adverse possession 
(or their predecessors in interest) must have honestly believed that they owned the disputed property at the 
time they first entered into possession of it. 

In the recent case of Uhl v. Krupsky, 254 Or. App. 736, ___ P.3d ___ (2013), the Court of Appeals of Oregon 
found that the good faith requirement does not apply when one seeks to extinguish an easement over property 
owned in fee simple. That is, a party attempting to quiet title and establish unencumbered ownership of the 
totality of their property is not required to have believed that an easement did not exist when they took action 
to dispossess the dominant landholder from its use.

Plaintiffs in Uhl sought to quiet title to their property, which they had purchased in 1995. At that time, a 
60-foot-wide driveway and utility easement encumbered the property. Plaintiffs wanted the court to declare 
the easement extinguished by adverse possession.

The easement, appurtenant to an adjoining landlocked parcel, provided the dominant parcel with a route 
of access and ample space for utility lines across plaintiffs’ property. Defendants purchased the adjoining parcel 
in 1999. When they acquired their respective parcels, both parties were aware of the easement. It had been 
created and recorded when the former common owner of the properties partitioned them into two lots. Prior 
to either party’s acquisition of title, a fence was constructed along the length of defendants’ driveway, effectively 
excluding defendants from two-thirds of the easement. 

When the parties could not agree on defendants’ right to use the blocked portion of the easement, plaintiffs 
filed an action to quiet title and declare defendants’ easement rights extinguished. Judge Grant of Columbia 
County Circuit Court found for plaintiffs. Defendants appealed, arguing, as they did below, that ORS 105.620 
applies to all adverse possession claims vesting after January 1, 1990, including those seeking to extinguish 
easement rights. The appellate court affirmed, finding that the plain language of the statute and logical analysis 
supported plaintiffs’ position.

The court emphasized the terms “acquire” and “fee simple title” found in the first sentence of ORS 105.620: 
“[a] person may acquire fee simple title to real property by adverse possession only if . . . .” The court then 
analyzed these terms in the context of possessory estates, looking to § 9 of the Restatement (First) of Property, 
where it is stated that “easements . . . are not interests which may become possessory.” The court found, 
then, that these key terms “limit the statute’s reach to adverse possession claims involving the acquisition of 
possession, control, and the power of disposal of the broadest property interest allowed by law, which does not 
include an easement.” Uhl, 254 Or. App. at 741. Because plaintiffs already owned the property in fee simple, 
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