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California’s GE Labeling Ballot Initiative  
Could Be a Game Changer

By Claire Mitchell, Stoel Rives LLP

Food labeling regulation in Cali-
fornia and beyond could see signifi-
cant changes in the coming months. 
In early May 2012, approximately 
970,000 registered California voters 
signed a petition proposing a bal-
lot initiative that, if passed, would 
require the labeling of genetically 
engineered raw or processed food 

offered for sale to consumers. The initiative, titled the 
California Right to Know Genetically Engineered Food 
Act, is the state’s first-ever ballot initiative to require la-
beling of genetically engineered (GE) foods.

GE foods are defined as foods whose genetic makeup 
has been altered using laboratory techniques in order to 
achieve certain desirable traits such as pesticide resistance, 
drought tolerance, or improved nutrient content. This pro-
cess involves the introduction of foreign or synthetic DNA 
material into the plant’s cells. The biotechnology used to 
produce genetically modified organisms (GMOs) is fairly 
new, having only been developed in the early 1970s. To-
day, the use of that technology in commercial food produc-
tion is widespread. 

There is currently no federal law in the U.S. that im-
poses specific labeling requirements on foods that have 
been developed using biotechnology. Most recently, Sen. 
Bernie Sanders, D-Vt., proposed an amendment to the 
new Farm Bill that would permit states to require that 
any food, beverage or other edible product offered for 
sale have a label indicating that the product contains a 
genetically engineered ingredient. Ultimately, the pro-
posed amendment was rejected. 

Lawmakers in 20 states (Illinois, Alaska, California, 
North Carolina, Iowa, Maryland, New York, Oregon, 
Washington, Rhode Island, West Virginia, Vermont, Ten-
nessee, Hawaii, Connecticut, Massachusetts, Missouri, 
New Jersey, Michigan and New Hampshire) have also in-
troduced bills to label GE foods in the past year. However, 
to date, only Alaska has passed a GE food labeling law 
applying solely to the labeling of GE fish. 

California’s statewide ballot initiative could prove to 
be a game changer for the food industry. In June, after 
confirming the required number of qualifying signatures, 
California’s Office of the Secretary of State officially an-
nounced that the California Right to Know Genetically 
Engineered Food Act will appear on voter ballots as 

Proposition 37 for the November 6 elections. If passed, 
Proposition 37 would amend California’s Health and 
Safety Code to require the following:

• Any genetically engineered raw agricultural com-
modity offered for retail sale in California must bear 
the statement “GENETICALLY ENGINEERED” 
on the front of the package or, if not individually 
packaged, on a label appearing on the retail store 
shelf or bin in which such commodity is displayed.

• Any item offered for retail sale in California con-
taining processed food that is made with or derived 
from any genetically engineered ingredient must 
bear the statement “CONTAINS GENETICALLY 
ENGINEERED INGREDIENT(S),” followed by 
the name of such ingredient or ingredients. 

• Any item containing processed food that is made 
with or is derived from any ingredient that may 
be genetically engineered must bear the state-
ment “MAY CONTAIN GENETICALLY ENGI-
NEERED INGREDIENT(S),” followed by the 
name of such ingredient or ingredients. 

These requirements would take effect on July 1, 2014. 
According to these mandatory labeling provisions, a 
food product will be deemed misbranded if it has been 
entirely or partially produced with genetic engineering 
and a statement indicating such information fails to ap-
pear on the label. Certain foods are exempted from the 
labeling requirements, including: certified organic prod-
ucts, alcoholic beverages, medical foods, food sold for 
immediate consumption such as in a restaurant, products 
unintentionally produced with genetically engineered 
material, food made from animals fed or injected with 
GE material but not genetically engineered themselves, 
and food processed with or containing only small 
amounts of GE ingredients.

Notably, Proposition 37 would also prohibit the use of 
terms like “natural,” “naturally made,” “all natural,” and 
other similar language in the labeling or advertising of a 
food that has undergone genetic engineering. 

Despite the increased interest by states and public 
interest advocacy groups, like the Just Label It Cam-
paign and the Center for Food Safety, in GMO label-
ing legislation, the U.S. Food and Drug Administration 
has resolved to continue its 1992 policy that addresses 
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the labeling of foods derived from new plant varieties, 
including plants developed by bioengineering. In that 
policy statement, the FDA explained it had no basis for 
concluding that GE foods differ from other foods in any 
meaningful or uniform way, or that, as a class, foods de-
veloped by the new techniques present any different or 
greater safety concern than foods developed by tradition-
al plant breeding. Accordingly, the FDA did not establish 
special labeling requirements for bioengineered foods. 

However, although the 1992 policy did not require la-
beling for GE foods, the agency advised that the general 
labeling requirements set forth in the Federal Food, Drug 
and Cosmetic Act that apply to all foods must also apply to 
foods produced using biotechnology. In particular, the label 
on a food product must disclose all material facts about that 
food. Thus, if a GE food item differs significantly from its 
traditional counterpart such that the common or usual name 
no longer adequately describes the new food, the name 
must be changed to describe the difference. In addition, if a 
GE food has a significantly different nutritional property, its 
label must reflect the difference.

Many anticipate that Proposition 37, if passed, will 
have a serious impact on food companies that use biotech-

nology in their food production processes. However, for 
global food companies, compliance with the rule might 
not be as burdensome. Presently, nearly 50 countries, 
including the European Union member states, Japan and 
other key U.S. trading partners, already have laws requir-
ing companies to disclose the presence of GE ingredients 
on their labels. As such, many large food companies are 
already labeling their GE food products in order to ac-
commodate GMO-sensitive markets.

A federal preemption challenge could be brought to 
invalidate the initiative if it passes. However, FDA has 
noted that preemption will depend on the nature of the 
particular state or local requirements. If a state law re-
quirement makes compliance with both federal law and 
state law impossible, or would frustrate federal objec-
tives, the state requirement would be preempted. 

Claire Mitchell is an attorney in the Seattle office of 
Stoel Rives LLP, a law firm with nearly 400 attorneys 
operating out of 11 offices in the United States. Ms. 
Mitchell is in the firm’s corporate group and focuses her 
practice on food liability, food and dietary supplement 
labeling, and other FDA and USDA regulatory compli-
ance matters. 

AMA Policy Position on Labeling of GE Foods in 
Line with FDA’s ‘Science-based Approach’

The American Medical Association (AMA) issued a 
policy position at its recent annual meeting in Chicago 
stating that there’s no scientific justification for special 
labeling of genetically engineered (GE) foods, and that 
voluntary labeling is without value unless accompanied 
by focused consumer education. 

The report by AMA’s Council on Science and Public 
Health disappointed consumer advocacy groups seeking 
to put pressure on the FDA to change its long-held oppo-
sition to special labeling of GE foods. 

It its executive summary of the report the Council 
stated: “Despite strong consumer interest in mandatory 
labeling of bioengineered foods, the FDA’s science-
based labeling policies do not support special labeling 
without evidence of material differences between bio-
engineered foods and their traditional counterparts. The 
Council supports this science-based approach, and be-
lieves that thorough premarket safety assessment and the 
FDA’s requirement that any material difference between 
bioengineered foods and their traditional counterparts be 
disclosed in labeling, are effective in ensuring the safety 
of bioengineered food.” 

However, in a departure from the FDA, the Council 
stated that to better characterize the potential harms of 
GE foods, it believed that premarket safety assessment 
should shift from the current voluntary notification pro-
cess to a mandatory requirement.

This last point drew favorable comments from at least 
one major consumer advocacy group.

Michael Hansen, a senior scientist with Consum-
ers Union (the policy and advocacy arm of Consumer 
Reports), said, “We wholeheartedly commend AMA for 
coming out in support of mandatory premarket safety 
assessment of GE foods, but are disappointed that AMA 
did not also support mandatory labeling.”

He added: “At present, FDA does not require pre-
market safety assessment of GE foods. Studies in the 
scientific literature have suggested that genetic engineer-
ing could introduce new food allergens, increase the 
levels of known allergens, raise or lower nutrient levels 
and have adverse effects on the animals that eat such 
foods. We’re glad AMA agrees these effects need to be 
assessed.” 
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