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NOT SO FAST: THE U.S. SUPREME COURT
ALLOWS PRE-ENFORCEMENT REVIEW UNDER
THE CLEAN WATER ACT. COULD CERCLA BE
NEXT?
Thomas Braun

Introduction/Background

On March 21, 2012, the Supreme Court of the United
States handed down a decision in Sackett v. EPA,
132      S. Ct. 1367 (2012), a case that had caught the
attention of the entire environmental law community. In
2007, the Sacketts filled a portion of their residential
lot with dirt and rocks in preparation for building a
house. After filling the lot, the Sacketts received an
administrative compliance order from the U.S.
Environmental Protection Agency (EPA), alleging that
the Sacketts had violated the Clean Water Act (CWA)
by filling a wetland without a permit. The Sacketts
sought a hearing in which they could challenge EPA’s
determination that their property, which is separated
from a lake by several lots, fell under the jurisdiction of
the CWA, but were denied. Following the denial of
their request for an evidentiary hearing, the Sacketts
filed a complaint in the U.S. District Court for the
District of Idaho in which they sought declaratory
judgment and injunctive relief, claiming that EPA’s
compliance order was “arbitrary and capricious” under
the Administrative Procedure Act (APA), 5 U.S.C. §
706(2)(A), and issued in violation of their procedural
due process rights under the Fifth Amendment. After
concluding that the CWA bars judicial review of
compliance orders prior to EPA initiating an
enforcement or reimbursement action in federal court,
the district court dismissed the Sackett s’ claims. The
U.S. Court of Appeals for the Ninth Circuit affirmed,
Sackett v. EPA, 622 F.3d 1139 (2010), and on June
28, 2011, the U.S. Supreme Court granted certiorari.

The Court unanimously held that the Sacketts could
bring a civil action under APA prior to an EPA
enforcement or reimbursement action. This ruling
potentially opens the door to pre-enforcement
challenges to the administrative orders issued by EPA
under numerous other environmental statutes. Could
the Comprehensive Environmental Response,
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Compensation, and Liability Act’s (CERCLA), 42
U.S.C. § 9601, et seq., compliance order provision be
subject to such a challenge?

Impact of Sackett

The potential impact of Sackett depends on the way in
which the lower courts view the scope of the Court’s
decision. There are two likely options: First, the courts
could read the decision narrowly, as applying only to
jurisdictional challenges of administrative compliance
orders issued by EPA under the CWA. Alternatively,
the courts could read the decision broadly, as
establishing the principle that recipients of
administrative compliance orders can challenge the
terms and conditions of the orders as well. Although
Justice Scalia did not attempt to limit the decision in his
majority opinion, Justice Ginsburg, in a concurring
opinion, stated that the question of whether recipients
could bring not only jurisdictional challenges at the pre-
enforcement stage but also a challenge to the terms and
conditions of the compliance order, was “a question
[the Sackett] opinion does not reach out to resolve.”
Sackett, 132 S. Ct. at 1375. Despite leaving this
question unresolved, the decision clearly established a
two-part test to determine whether pre-enforcement
review of an EPA administrative action is prohibited:
(1) does the applicable statute expressly preclude pre-
enforcement review, and, if not, (2) is the
administrative action a “final agency action for which
there is no other adequate remedy in court” under the
Bennett v. Spear standard? See Leslie Garrett Allen &
Chris Carron, Sackett v. EPA:  Implications for
Administrative Compliance, Trends, Vol. 44, No. 1
(ABA 2012), available at http://www.balch.com/files/
Publication/21f22d6d-96fc-4e66-a04f-
ca398df92b79/Presentation/PublicationAttachment/
244c6aa0-0b6d-4fd1-995b-fb334e47d501/
Sackett%20v%20EPA%20-%20Implications
%20for%20Administrative%20Compliance.pdf.  If the
relevant statute does not preclude pre-enforcement
review and the court determines the administrative
action is a final agency action under the Bennett v.
Spear standard, recipients may bring a pre-
enforcement civil action under the APA.

Applying the Sackett Standard to CERCLA

When EPA determines that an environmental cleanup is
necessary at a contaminated site, CERCLA provides
the agency four options: (1) it may negotiate a
settlement with the potentially responsible parties
(PRPs), 42 U.S.C. § 9622; (2) it may conduct the
cleanup with  Superfund  money and then seek
reimbursement from PRPs by filing suit, id. §§
9604(a), 9607(a)(4)(A); (3) it may file an abatement
action in federal district court to compel PRPs to
conduct the cleanup, id. § 9606; or (4) it may issue a
unilateral administrative order (UAO) instructing PRPs
to clean the site, id. The last option presents a similar
enforcement scheme as the one challenged by the
Sacketts.

Similar to the CWA, CERCLA section 106(a)
provides EPA with the power to issue a UAO that
compels a party to clean up contamination at a site
upon a determination “that there may be an imminent
and substantial endangerment to the public health or
welfare or the environment because of an actual or
threatened release of a hazardous substance from a
facility.” Id. § 9606(a). Once EPA issues a UAO, the
PRP has two choices: First, the PRP may comply and,
after completing the cleanup, seek reimbursement from
EPA. Id. § 9606(b)(2)(A). If EPA refuses
reimbursement, the PRP may sue EPA in federal
district court to recover its costs on the grounds that
(1) it was not liable for the cleanup, id. §
9606(b)(2)(B)(C); or (2) it was liable but EPA’s
selected response action (or some portion thereof) was
“arbitrary and capricious or . . . otherwise not in
accordance with law,” id. § 9606(b)(2)(D).
Alternatively, the PRP may refuse to comply with the
UAO, in which case EPA may either bring an action in
federal district court to enforce the UAO, id. §
9606(b)(1), or clean the site itself and then sue the
recipient to recover its costs, id. § 9607(c)(3). Under
either option, if the district court finds that the PRP
“fail[ed] without sufficient cause” to comply with the
UAO, the court may impose punitive damages of up to
“three times [ ] the amount of any costs” that the
agency incurs. Id.
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The Pre-Enforcement Bar

As originally enacted, CERCLA did not contain a bar
on pre-enforcement review. Nevertheless, courts
consistently refused to grant pre-enforcement review of
UAOs. See, e.g., Wagner Seed Co. v. Daggett, 800
F.2d 310, 315 (2d Cir. 1986); Barnes v. United
States, 800 F.2d 822, 828 (9th Cir. 1986); Aminoil,
Inc. v. EPA, 599 F. Supp. 69, 71 (C.D. Cal. 1984).
Only once did a court grant pre-enforcement review,
and in that case the court strictly limited review to
where EPA had no rational basis for commencing a
response action and no preliminary assessment was
made. Lone Pine Steering Comm. v. EPA, 600 F.
Supp. 1487 (D.N.J. 1985), aff’ ’ d, 777 F.2d 882 (3d
Cir. 1985), cert. denied, 476 U.S. 1115 (1986).

In 1986, Congress explicitly codified the bar on pre-
enforcement review in the Superfund Amendments and
Reauthorization Act (SARA). Section 113(h) provides
that “[n] o Federal court shall have jurisdiction . . . to
review any order issued under section [106]” until the
PRP completes the work and seeks reimbursement, 42
U.S.C. § 9613(h)(3), or until EPA brings an
enforcement action or seeks to recover fines and
damages for noncompliance, id. § 9613(h)(1)(2). The
bar works to further CERCLA’s purpose of quickly
responding to environmental emergencies since review
of the UAOs would prolong response actions.
Aminoil, Inc., 599 F. Supp. at 71 (“Allowing an
alleged responsible party to challenge the merits of the
§ 106(a) administrative order prior to an enforcement
or recovery action would handcuff the [EPA] by
delaying effective responses to emergency situations.”).

Congress did not make the bar on pre-enforcement
review universal, however. As the court in General
Elec. Co. v. Jackson, 610 F.3d 110, 25 (D.D.C.
2010), stated, section 113(h) “only prohibits district
courts from reviewing UAOs before enforcement or
reimbursement proceedings have been initiated.” This
limitation would not benefit a PRP in the Sacketts’
position, however. A challenge to a UAO under similar
facts as those in Sackett, would be precluded because
EPA had not begun an enforcement or reimbursement
proceeding, and the analysis would never make it to
the Bennett v. Spear standard.

Conclusion

Although the Supreme Court’s decision in Sackett
avoided discussing some of the broader issues
surrounding pre-enforcement review for administrative
compliance orders, the decision did leave practitioners
and jurists a standard by which we can attempt to
determine whether pre-enforcement review is available
for other EPA administrative actions. Because
CERCLA contains an explicit bar on immediate pre-
enforcement review, a pre-enforcement challenge to a
UAO would fail the first prong of the Sackett test and
never make it to the Bennet v. Spear analysis. Thus, it
appears that the decision in Sackett will not have a
great impact on the way in which EPA administers
UAOs under CERCLA.
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