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The huge push for renewable 
energy from President Obama 
and California governors over 

the past several years, combined with 
technical turbine advances addressing 
issues with project operation, suggests 
we have entered the golden age for 
wind energy development. Yet it seems 
to have become increasingly harder to 
permit wind projects in some areas of 
California and on federal lands. 
 Beyond the rhetoric of agency di-
rectors, executive orders and state-
federal memoranda of understanding 
(MOUs), cross-agency efforts to 
streamline the process to permit re-
newables have not produced mean-
ingful results for wind projects. The 
new reality is to find the path of least 
resistance on all levels – project de-
sign, site selection and operational 
plan.

The good
 In some ways, the stars of policy 
are aligning for wind energy, particu-
larly in California. The state instituted 
a 20% by 2010 renewable portfolio 
standard (RPS) in 2006. This year, it 
enacted a 33% by 2020 RPS, replacing 
a softer 33% RPS that was implement-
ed via executive order. 
 Gov. Jerry Brown, D-Calif., and 
his predecessor, former Gov. Arnold 
Schwarzenegger, R-Calif., have both 
pushed for policy favorable to renew-

able energy development. The Cali-
fornia Energy Commission’s (CEC) 
2007 California Guidelines for Reduc-
ing Impacts to Birds and Bats from 
Wind Energy Development tackled 
avian impacts. In addition, the State 
Lands Commission issued a resolution 
to utilize its lands for renewable en-
ergy development. The areas available 
are relatively small, but may, in a few 
instances, overlap with areas of high 
wind energy potential.
 On the federal level, the Bureau of 
Land Management’s (BLM) program-
matic environmental impact state-
ment for wind energy was released in 
2009, implementing the Wind Energy 
Development Program on BLM-ad-
ministered lands. 
 In May 2010, after two years of 
work, the Wind Turbine Guidelines 
Advisory Committee released its fi-
nal policy recommendations on how 
developers of wind energy projects 
can best assess and prevent adverse 
impacts to wildlife. The committee 
recommends that the U.S. Fish and 
Wildlife Service (FWS) exercise its 
enforcement discretion by not pros-
ecuting developers and operators that 
have complied with the recommen-
dations. Also, the U.S. Forest Service 
recently released its long-awaited 
final directives for wind energy 
special-use authorizations on Forest 
Service land. Since February 2009, 

through an MOU between California 
and the U.S. Department of the In-
terior (DOI), local renewable energy 
coordination offices have been oper-
ating to further cooperation amongst 
state and federal actors in the joint 
permitting of renewable energy proj-
ects. The offices are in line with DOI 
secretarial orders to improve efficien-
cies in processing renewable energy 
applications and developing best 
management practices for projects 
on public lands.

The uncertain
 However, California and federal 
agencies have poured a lot of energy 
into several joint initiatives in the last 
few years that may have little ben-
efit to wind developers. A 2008 ex-
ecutive order from Schwarzenegger 
“establish[ed] a more cohesive and 
integrated statewide strategy, includ-
ing greater coordination and stream-
lining of the siting, permitting and 
procurement processes for renewable 
generation.” 
 A corresponding MOU between 
the CEC and California Department 
of Fish and Game (DFG) gave renew-
able energy projects a streamlined 
project approval process before a 
special joint unit of the two agencies 
beginning in February 2009. But the 
problem is that the CEC does not have 
jurisdiction to permit wind projects 
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DFG is part of several cross-agency col-
laborations, but this does not erase its 
mandate to ensure species protection 
under the California ESA. All other 
agency actions to promote new energy 
projects are ineffective if one final re-
maining approval – such as an eagle 
take permit – takes up to a year or 
more to obtain or cannot be obtained 
at all. A developer’s only alternative to 
waiting for necessary permits is to risk 
enforcement for violating the law.  
 When the project is located on 
federal land or a federal approval is 
necessary for the project, the wind de-
veloper must consult with the FWS 
under Section 7 of the ESA and devel-
op a biological opinion, if necessary. 
 Such consultation is a frequent re-
ality for wind developments, which 
are often located on federally owned 
land, such as BLM land. When there is 
no federal nexus, but there are poten-
tial impacts to an endangered species, 
a developer must obtain a take permit 
under ESA Section 10, which requires 
preparation of a habitat conservation 
plan.  
 Compliance with the ESA is a 
time-consuming process, but in the 
end, the FWS usually issues the neces-
sary take authorizations for a wind 
project. This is not the case with take 
permits under the Eagle Protection 
Act, which currently presents the sin-
gle largest stumbling block for wind 
farm development. Unfortunately, 
there is no definitive time frame for 
resolution of the issue. 
 Although the bald eagle has been 
delisted from the ESA, it is still pro-
tected under the Eagle Protection Act. 
Similarly to the ESA, the Eagle Protec-
tion Act prohibits the take of bald or 
golden eagles. “Take” is broadly de-
fined, including agitation of a bald or 
golden eagle to a degree that causes or 
is likely to cause injury or a decrease 
in its productivity or nest abandon-
ment. The presence of bald or golden 
eagle nests near a wind farm site – 
public or private – will almost cer-
tainly require an eagle take permit. 
 The FWS published a white paper 
on the development of specific avian 
protection plans for renewable ener-

 As it develops the DRECP, the 
REAT has published an interim Best 
Management Practices (BMPs) and 
Guidance Manual, with the stated 
purpose of assisting agencies in re-
viewing and permitting renewable 
energy projects and accelerating the 
environmental review of renewable 
energy projects. 
 While the manual does not provide 
agencies with any new means to short-

cut the laborious permitting process, 
the BMPs offer good advice, especially 
for those new to development in Cali-
fornia. The wind-specific guidance 
acts as a checklist for the basic project 
design features that should be incor-
porated to avoid getting hung up on 
issues such as noise, vibration, shadow 
flicker, blade glint and visual impacts. 
Some simple BMPs for biological re-
sources are also outlined.  

The bad
 Over the past decade, scientists and 
engineers have collaborated on how to 
design, site and operate wind turbines 
in order to dramatically reduce avian 
impacts. Yet species issues continue to 
be the primary impediment to speedy 
permitting. The FWS’ statutory man-
date has a singular focus – protecting 
species – which is currently clashing 
with the policy directives of many 
others, including the president and 
the secretary of the Interior. 
 The FWS is bound by statute to 
fulfill its duty under the Endangered 
Species Act (ESA) and the Bald and 
Golden Eagle Protection Act. Howev-
er, other federal agencies are bound by 
statute to uphold their own missions.
 The same can be said of compa-
rable state agencies with a mandate 
of protecting species. The California 

in California, though wind develop-
ers certainly can deal with the DFG 
and could benefit from a faster permit 
process there.  
 The 2008 executive order also re-
sulted in an MOU establishing the 
Renewable Energy Action Team 
(REAT) – a collaboration between the 
CEC, DFG, FWS and BLM. The REAT 
is preparing a Desert Renewable En-
ergy Conservation Plan (DRECP), a 

huge initiative to help site renewable 
energy in the Mojave and Colorado 
deserts, including the Tehachapi wind 
resource area. 
 The DRECP will identify renew-
able energy zones and conservation 
areas. Issues with desert species and 
habitat are usually a much larger hur-
dle for solar development, compared 
with less land-intensive wind projects, 
but it will be more difficult to per-
mit any renewable project within the 
conservation areas established in the 
plan. 
 Much like the Renewable Energy 
Transmission Initiative process that 
identified competitive renewable en-
ergy zones, the REAT will, in effect, 
pick the winners and losers for re-
newable energy siting in the southern 
California desert. This could provide 
some certainty to developers, but 
would make it difficult, if not impos-
sible, to develop in areas of high wind 
energy potential that are slated for 
conservation. 
 In REAT’s DRECP starting point, 
some areas of the Tehachapi Pass are 
within renewable energy study areas, 
while other areas of high wind po-
tential are within a “conservation op-
portunity” area. The final designation 
of conservation areas will not occur 
until the end of 2012.

The FWS’ statutory mandate has a singular  
focus – protecting species – which is 

currently clashing with the policy directives 
of many others, including the president 

and the secretary of the Interior. 
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 In the current regulatory environ-
ment, a faster permitting timeline is 
only feasible if pre-application home-
work has been studiously completed. 
Potentially fatal flaws may mean put-
ting some sites on the shelf for the 
short term, unless the developer is 
confident impacts will be avoided. The 
best strategy to deal with the BLM’s 
current inertia with the lack of final 
Eagle Protection Act guidance is to 
avoid projects on federal land until 
the FWS issues its final guidance. 
 Despite countless presidential and 
gubernatorial speeches trumpeting 
the renewable energy boom, the per-
mitting reality in California and the 
West is sobering, but it is the reality 
that wind developers need to grap-
ple with in order to get their turbines 
spinning.  w

permit is required. If a project is on 
BLM land or otherwise requires a fed-
eral approval, however, the developer 
is completely stymied. The BLM, in 
particular, is hindered by the lack of 
FWS guidance and appears unwilling 

at present to issue approvals for any 
wind project that may impact eagles.

New reality
 All of the studies, initiatives, 
MOUs, executive orders and guid-
ance documents have probably not 
moved the needle on getting agen-
cies to issue permits faster. But what 
is the solution? The agencies have a 
directive to get more renewable en-
ergy on the ground, but they are 
overwhelmed by the sheer number 
of proposed projects and challenged 
by conflicting mandates. Developers 
must be increasingly savvy, bringing 
to the regulators the best and easiest 
projects to approve. 

gy facilities in August 2010, and the 
agency is in the process of drafting its 
final Eagle Conservation Plan Guid-
ance on applying the Eagle Protection 
Act regulatory permit standards to 
wind projects. 

 However, the FWS is not issuing 
eagle take permits until it has com-
pleted its guidance document. Draft 
guidance was released in February, 
and comments were accepted on the 
draft guidance through May. Since that 
time, the FWS has not indicated when 
it expects to release the final guidance. 
 The delay in developing this final 
guidance has all but halted wind de-
velopment in areas where bald eagles 
or golden eagles are present. A devel-
oper can invest in a comprehensive 
assessment of the risk of affecting 
bald or golden eagles and proceed 
with development if that assessment 
provides assurance that no eagles will 
be harmed, and if no other federal 
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