
Last month, the EPA completed the roll out of the 
complex RFS2 program by setting renewable fuel 
quantity requirements for 2011. EPA severely curtailed 
the cellulosic biofuel standard from 250 million gallons 
to 6 million gallons based on limited industry growth. 
Looking forward to 2012, however, the agency identified 
a potential surge to 300 million gallons of production. 
EPA held firm on both the overall renewable fuel 
standard at 14 billion gallons and advanced biofuels 
at 1.35 billion gallons despite the cellulosic cut. Other 
contentious RFS2 issues including retroactive RINs and 
foreign feedstock were also resolved. 

The 2011 Final Rule will have a substantial impact on 
the U.S. transportation fuels industry, and to a lesser 
extent, the global fuels market. Under the Energy 
Independence and Security Act of 2007 (“EISA”), 
Congress set the cellulosic biofuel quantity for 2011 
at 250 million ethanol equivalent gallons (“Gallons”). 
The EPA is authorized to modify this quantity based 
on various factors including industry projections 
and Energy Information Administration (“EIA”) 
assessments. EPA utilized this authority to reduce the 
cellulosic biofuels standard drastically to 6 million 
Gallons for 2011. In a related ruling, EPA set the price 
of a cellulosic biofuel credit at $1.13. These credits can 
be utilized by the RFS2 obligated parties to satisfy any 
shortfall that they have at the end of the compliance 
year. Obligated parties include petroleum refiners 
and importers who must acquire sufficient Renewable 
Identification Numbers (“RINs”) to demonstrate 
compliance with the standard set by the Final Rule.

In its proposed rule, EPA had proposed a range of 
cellulosic biofuel quantities between 6.5 and 25.5 million 
Gallons. Notably, the cellulosic biofuel industry was 
generally supportive of the EPA process and applied 

only limited pressure to the EPA toward the higher 
quantity levels during the rule-making. Groups such as 
the American Petroleum Institute applied downward 
pressure on the quantity. EPA’s Final Rule quantity 
exceeded the assessment of EIA that placed the cellulosic 
biofuel production levels at 3.94 million Gallons in 2011 
for US production. Neither EPA nor EIA considered 
foreign imports of cellulosic biofuel to be likely in the 
coming year thought EPA forecasted two Canadian and 
one German company would achieve production.

The U.S. biofuels industry welcomed the EPA’s decision 
not to use the cellulosic biofuel waiver as the starting 
point for waivers downward in the advanced biofuel and 
total renewable fuel categories. The advanced biofuel 
category is an expansive category that encompasses 
cellulosic biofuels, biomass-based diesel and other 
biofuels that meet the standard of 50% greenhouse gas 
(“GHG”) reduction relative to a petroleum baseline. 
Advanced biofuels need not meet the cellulosic content 
and 60% GHG standard required of cellulosic biofuels 
category. For 2011, EPA maintained the advanced 
biofuel standard at 1.35 billion Gallons. Biodiesel 
which meets both the biomass based definition and the 
advanced biofuel requirements is anticipated to supply 
1.2 billion Gallons toward this requirement though this 
will require only 800 million gallons of actual biodiesel 
fuel due to the fuel’s high energy density. The remaining 
150 million Gallons is anticipated to be met with the 6 
million Gallons of cellulosic biofuel coupled with 144 
million Gallons consisting of additional biodiesel as 
well as sugarcane ethanol likely sourced from Brazil.

The total renewable fuel standard set by the Final Rule 
is just shy of 14 billion Gallons. From a percentage 
standard, this constitutes a market penetration of over 
8% into the U.S. transportation fuels market. 12.8 billion 
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of these Gallons will likely be provided by conventional 
corn ethanol which provides the foundation for the 
biofuels industry. Under RFS2, corn ethanol continues to 
expand its market penetration until it reaches 15 billion 
Gallons in 2015. After 2015, additional increases in RFS2 
are satisfied solely by advanced biofuels.

In addition to setting these standards for 2011, EPA 
addressed two controversial and lingering RFS2 regulatory 
issues. At the time RFS2 became effective on July 1, 2010, 
EPA had not completed its lifecycle analysis of several 
feedstocks including canola, sorghum and palm oil. In 
the Final Rule, EPA rectified this issue by allowing the 
generation of retroactive or “Delayed RINs”. To be eligible, 
fuel producers must meet certain requirements including 
having a commercialized production process that existed 
on July 1, 2010, and completing the petition process with 
EPA no later than January 31, 2011.

The global biofuel market has emerged as a contentious 
area with countries establishing incentives to spur 
domestic biofuel production that may also raise trade 
issues. Under the prior RFS2 rule, U.S. agricultural 
producers of planted crops and crop residues were 
successful in gaining general recognition of their 
feedstock’s GHG characteristics. Under the RFS2 

rules, typical feedstock tracking and certification 
requirements were waived for US sourced material only. 
Foreign suppliers and notably Brazil objected to this 
practice. In the Final Rule, EPA established a petition 
process for foreign producers to establish that their 
particular feedstock’s GHG performance is sufficiently 
predictable that they should also be entitled to forego 
tracking and certification requirements. This petition 
process presents an early stage example of the type 
of international standardization efforts necessary to 
support GHG programs and other sectors and likely 
represents the cutting edge of US policy in this area. 


