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California, like much of the western U.S., suffers from record droughts that range from

severe to exceptional. Even though storms this winter boosted snowpack and reservoir lev-

els, how the state regulates water has been forever changed by recent legislative enact-

ments and judicial decisions. With California groundwater receiving much attention with

the Sustainable Groundwater Management Act taking effect last year, so too has surface

water, which has undergone significant changes impacting all water users.

In this article, author Wesley A. Miliband, of counsel with Stoel Rives LLP, discusses the

evolution of surface water regulation in California and how water users are affected by re-

cent judicial decisions and legislation that clarify or, as some would say, expand the state’s

regulatory jurisdiction and scope of authority.

BBNA Insights: Surface Water Regulation in California—New and Improved, or Just
New?
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T he western United States suffers from drought,
with record-levels seen in some areas. California
ranges between severe and exceptional drought,

though initial snowpack and reservoir readings this
winter offer encouragement the drought might be far
less severe. Even so, how California regulates water has
been forever changed by recent legislative enactments
and judicial decisions. With California groundwater re-
ceiving much attention with the Sustainable Groundwa-
ter Management Act taking effect last year, so too has
surface water, which has undergone significant
changes impacting all water users.

California’s regulation of surface water has evolved,
and water users are affected by recent judicial decisions
and legislation that clarify or, as some would say, ex-
pand the state’s regulatory jurisdiction and scope of au-
thority. Specifically, surface water diversions are im-
pacted in a number of ways: (i) riparian water rights
and the often thought of ironclad ‘‘pre-1914’’ appropria-
tive water right are subject to curtailment by the state;
(ii) surface water diverters must report diversions annu-
ally rather than on a triennial basis as previously re-
quired; and (iii) notice must be given to the California
Department of Fish and Wildlife for virtually any
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stream diversion, whether pre-existing as a water right
or otherwise.

Surface Water Use From ’49ers to Public Trust.
California is known for epic water wars, past and

present. For the purposes of this article, surface water
diversions are treated similarly, whether diverted by ri-
parian right, appropriative right or contractual right.
However, a brief description of each helps place into
context California’s water history, judicial decisions
and state legislative actions.

Dating back to the days of the ’49ers and California
statehood in 1850, a riparian water right holder is one
who may, as the owner of the land, divert water from an
adjacent stream for use on that land. The right is based
on ownership of the land and is appurtenant thereto.1

Riparian rights were affirmed in Lux v. Haggin (1886)
69 Cal. 255 as applying to private lands, subject only to
prior appropriation on public domain.

An appropriative right is one in which groundwater is
produced and then used or sold for use outside of the
parcel or area from which the water was produced, with
the taking of water for other than riparian or overlying
uses potentially ripening into a prescriptive right (City
of Pasadena, supra, 33 Cal. 2d at p. 925.)

As long as there is a surplus in surface water area, ap-
propriative rights relating to such surplus are just as
valid and entitled to protection. Such appropriations
may be made for the use of the water outside the
ground water area, or for public utility use within the
area.2

A particularly coveted appropriative right is the ‘‘pre-
1914’’ right, which is one perfected prior to the state’s
adoption of the Water Commission Act of 1914.

A critical distinction exists between holding a ‘‘water
right’’ versus ‘‘a right to water,’’ with the former refer-
ring to a property and the latter referring to a contrac-
tual right. In effect, both involve extracting or diverting
water from a specified source and applying the water to
beneficial, non-wasteful use. While the practical effect
can be the same or similar, the basis, rights and obliga-
tions arising from having a water right may differ sig-
nificantly from those arising from a contractual right.

Water rights are treated under California law as real
property rights.3

Each water right is usufructuary, meaning it relates
to the use and access of the water as opposed to owner-
ship of the water.4

Related to usufructuary water rights, and water re-
source management more broadly, is the public trust
doctrine. The California Supreme Court held in Na-
tional Audubon Society v. Superior Court ((1983) 33
Cal. 3d 419) that the public trust doctrine imposed an
affirmative duty on the State Water Resources Control
Board to reconsider the effects of permitted water with-
drawals by the city of Los Angeles from non-navigable
streams in the Sierra Nevada Mountains where such

withdrawals significantly reduced inflow into Mono
Lake.

National Audubon presented a conflict between Cali-
fornia’s appropriative water rights system and the pub-
lic trust doctrine, which the court described as two sys-
tems of legal thought on a collision course.

Ultimately, the public trust doctrine serves to balance
the scales by injecting common public interests into re-
source management decisions. Practically, this balanc-
ing approach has led, and continues to lead, to disputes
as to who should have to refrain from water use and to
what extent, and, hence, the judicial decisions and leg-
islative actions discussed below.

The 1914 Line in The Sand Now Blended.
The Water Commission Act of 1914 established to-

day’s permit process. The act created the agency that
later evolved into the California State Water Resources
Control Board, granting it authority to administer per-
mits and licenses for surface water. The act served as
the predecessor to today’s water code provisions gov-
erning appropriation. Post-1914 appropriative water
rights are subject to a much greater degree of scrutiny
and regulation by the state water board because a per-
mit is required for the diversion, which can be con-
tested after a permit is issued, thus providing ‘‘pre-
1914’’ holders protection, or so conventional wisdom
had thought.

During the first half of 2015, the water board issued
various curtailment notices—some of which were un-
precedented in state history—to some water districts
and private water rights holders, directing them to stop
diverting water due to its unavailability. Some of the
water rights (whether previously established or simply
claimed) date back to 1858, well before the regulatory
‘‘line in the sand’’ was drawn in 1914 for the state to
regulate water rights. During late 2015, the board au-
thorized temporary diversions for some of those cur-
tailed water users after storm activity increased stream
flows. Various lawsuits were filed and are now pending,
with water districts and other water rights holders con-
tending, among other things, that the state lacks juris-
diction.

Challenging the position that the state water board
lacks jurisdiction to curtail pre-1914 water rights are
several recently published opinions.

In Light v. State Water Resources Control Board
((2014) 226 Cal.App.4th 1463, 2014 BL 166595), the
board adopted a rule (Regulation 862) to limit diver-
sions for frost protection including for riparian water
users and pre-1914 appropriators. Underlying the
board’s regulation were instances in which the National
Marine Fisheries Service found that fish were stranded
at times when stream diversions were done for frost
protection, such as for vineyards. Two petitions for writ
of mandate were filed challenging the regulation. The
trial court granted the petitions issuing the writ of man-
date invalidating the regulation, but the state appeals
reversed and upheld the rule. The appeals court rea-
soned that the Legislature has the power to regulate
reasonable use of water.

The state water board has similar regulatory power
under Water Code section 174, citing in pertinent part
the authority to ‘‘exercise the regulatory functions of
the state.’’ The board also has authority under Water
Code section 275, which provides broad adjudicatory
and regulatory power to enforce Article X, section 2 of

1 City of Pasadena v. City of Alhambra (1949) 33 Cal. 2d
908, 925

2 Hutchins, Wells A., Law of Water Rights (1956), p. 690.
3 Copeland v. Fairview Land & Water Co. (1913) 165 Cal.

148, 154; Stanislaus Water Co. v. Bachman (1908) 152 Cal.
716, 725

4 Big Rock Mut. Water Co. v. Valyermo Ranch Co. (1926) 78
Cal. App. 266, 274.
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the state Constitution, provisions calling for reasonable
and beneficial use of water resources. Light also stands
for the proposition that the Board has an affirmative
duty to consider the public trust.

Similar to Light, other courts have found the state
water board has broad regulatory authority extending
to riparian and pre-1914 appropriative rights, with the
public interest serving as a common thread.5

These cases illustrate that California water resources,
including surface water supplies, are not as protected or
‘‘iron clad’’ as many previously thought for pre-1914
rights (and riparian rights).

Reporting Required for Surface Water Diversions.
Beyond these judicial decisions, surface water divert-

ers are now required to report their diversions annually
to the state water board, irrespective of the type of wa-
ter or basis for its use.

Senate Bill 88, enacted in 2015, imposed various mea-
sures to combat drought, and on Jan. 19, the state wa-
ter board approved an emergency regulation under the
new law requiring annual reporting for water diver-
sions. Now, all surface water holders are required to re-
port their diversions annually instead of every three
years. S.B. 88 also requires water rights holders that di-
vert 10 acre-feet or more of water to comply with new
measurement and reporting requirements, which the
board says will be phased in based on the size of the
water diversion. Regulators anticipate approximately
12,000 water rights holders and claimants will be im-
pacted, with failure to comply potentially resulting in a
$500 per day penalty.

Any Diversion Essentially ‘Substantial.’
On June 4, 2015, the California Court of Appeals

ruled that California Fish and Game Code section 1602
unambiguously requires notification to the state De-
partment of Fish and Wildlife if an entity or individual
plans to ‘‘substantially divert’’ water, even when the le-
gal right to use the water was previously established.6

The Siskiyou County Farm Bureau sought clarifica-
tion of the rights and duties of its members under Sec-
tion 1602 by alleging in part that local ranchers and
farmers have been diverting water for decades without
the department enforcing those provisions. The court
rejected the farm bureau’s argument.

Establishing early in its opinion that ‘‘substantial’’ is
unambiguous, the court focused on why ‘‘divert’’ also is
unambiguous. It cited the trial court finding that the
plain meaning of ‘‘divert’’—lack of alteration to the
streambed—would lead to absurd results, among other
things.

The court navigated through historical effects of the
Gold Rush on rivers and streams, California water law
principles, historical background and interpretations of
Section 1602, and whether extrinsic evidence admitted
by the trial court established an equally plausible statu-
tory interpretation (which, if found to exist, would ren-
der Section 1602 ambiguous). Of particular note, the
court addressed a ‘‘concern’’ raised in People v. Weaver

(147 Cal.App.3d Supp. 23 (1983)) that Section 1602
might have been written more broadly than intended by
encompassing ‘‘ordinary’’ agricultural pumping. Dis-
pelling Weaver’s concern, though concluding pumping
alone may trigger Section 1602’s notification require-
ment, the court traced back to a 1973 opinion by the
state attorney general while also analyzing the ordinary
meaning of ‘‘divert’’ and related legal and administra-
tive interpretations of the word.

What Siskiyou County Farm Bureau means is: (1) a
broad set of water users—agricultural and others—must
provide the department with Section 1602 notification,
which will typically require the applicant to enter into
an agreement with the department to take measures to
protect fish and wildlife resources; (2) Section 1602 wa-
ter diversion plans will trigger the California Environ-
mental Quality Act requirements as well as other regu-
latory processes and compliance measures; and (3) pro-
posed water diversions might be limited despite holding
vested water rights for those proposed diversions.

Ultimately, California’s ongoing drought clearly was
on the court’s mind given its statement that ‘‘severe
drought, which has the effect of further damaging the
habitat of endangered fish species, must be part of the
factual matrix.’’7 As the court indicated, a remedy for
fixing a perceived policy defect with Section 1602 may
lie ‘‘on the other side of Tenth Street, in the halls of the
Legislature.’’8

Hybrid Rights.
California makes for an interesting case study, given

its history and current conditions, varying geology, and
land use patterns, and having among the most complex
legal and regulatory frameworks in the nation. Contrib-
uting to the challenges arising from newly issued judi-
cial decisions and legislative actions is a relatively lim-
ited set of precipitation data illustrating the hydrologic
cycle may be shifting in what already is an arid/semi-
arid climate.

Part of achieving long-term sustainability requires
the recognition of specific challenges that arise from
California’s legal and regulatory structure, such as a hy-
brid water rights regime of riparian and appropriative
rights; the state regulation of surface/subterranean
stream water for the past 100 years while now imple-
menting a statewide regulatory program for groundwa-
ter; use limitations arising from water quality, time of
year, and place of use; and compliance with ‘‘reason-
able and beneficial use’’ requirements under the Cali-
fornia Constitution. Other challenges include technical
conditions involving geological characteristics for de-
termining and maintaining a groundwater basin’s sus-
tainable yield. Compounding this is the fact that most of
the state’s surface water supply is in Northern Califor-
nia while approximately two-thirds of the state’s popu-
lation is located hundreds of miles away in Southern
California.

Conclusions.
Ultimately, long-term sustainability depends on effi-

cient use; however, vested water rights should not be
substituted involuntarily. Now that new regulatory
mechanisms and practices are being developed by the5 See, e.g., Millview Cty. Water Dist. v. State Water Res.

Control Bd. ((2014) 229 Cal.App.4th 879, 2014 BL 253257);
Young v. State Water Res. Control Bd. ((2013) 219 Cal.App.4th
397, 2015 BL 235036)

6 Siskiyou Cty. Farm Bureau v. Dep’t of Fish & Wildlife
((2015) 237 Cal.App.4th 411, , 2015 BL 176249)

7 Id. at p. 447.
8 Id. at pp. 420-21, internal quotation marks and citation

omitted
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state, proactive efforts by local agencies and private
stakeholders are critically important in order to pre-
serve individual water rights and water supply interests.
Preliminary efforts by individual stakeholders can be as
simple as identifying whether the water supply source
for business operations comes from surface water or
groundwater; whether that source is diverted or
pumped directly by the business or by a third party such
as a water district, and whether regulatory compliance
exists for reporting water use as required by state law.
Given hydrologic changes and evolving trends for
snowpack and rain, environmental lawyers (and techni-
cal consultants) should be all the more diligent when re-

lying on historical water resource baselines, particu-
larly when assisting with the preparation of urban wa-
ter management plans or water supply assessments for
raw land development. Legal practitioners outside of
the environmental arena should be looking for water is-
sues impacting their clients or simply assess whether
their clients rely on water supplies for operations.

With many water supply challenges known and the
natural resource limited, stakeholders must engage in
proper planning and cooperative efforts for long-term
sustainability. The alternative is contentious litigation
where a zero-sum game mentality exists.
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