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Jere Webb is a partner in the firm’s technology and intellectual property group. Jere has extensive
experience in trade regulation and antitrust matters, including compliance and consumer protection matters.
He practices all aspects of intellectual property law, including Internet and e-commerce; marketing and
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distribution; technology transfer, protection and licensing; as well as trademark and franchise law. Jere
chairs the firm’s eBusiness group and is a member and past chair of the firm’s Technology and Intellectual
Property group and its Marketing Distribution Law group. Jere has significant experience in matters
concerning environmental marketing, and has written and lectured on the subject for several years, including
presentations in 2008 and 2010 at the Oregon Law Institute addressing regulation of environmental
marketing claims.



What Is the Problem?What Is the Problem?

• Widespread advertising of “green” benefits
• According to the FTC “there has been a

virtual tsunami of environmental marketing”
• Many claims are not substantiated, are vague
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• Many claims are not substantiated, are vague
or unqualified, or are just plain false or
misleading

• Green claims are coming under increased
scrutiny both at the federal and state levels



The LawThe Law

• FTC guides and trade regulation rules
• Section 43a of the Lanham Act (the federal trademark

statute)
• State unlawful trade practice acts
• State incorporation of green guides
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• State incorporation of green guides
– California
– Maine
– Minnesota
– Rhode Island

• Foreign laws
• National Advertising Division of Better Business Bureau



The EnforcersThe Enforcers

• FTC
• State Attorneys General
• Private parties—competitors/

customers/interest groups
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customers/interest groups
• Class actions
• Nonlegal



FTC Green GuidesFTC Green Guides

• Adopted in 1992, amended in 1996, 1998
• Do not have the status of law
• Constitute the FTC’s enforcement policy

under section 5 of the FTC Act
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under section 5 of the FTC Act
• Guides outline general principles and also

cover specific claims



Specific FTC GuidanceSpecific FTC Guidance

Claims Addressed in Prior Guides

• General Environmental Benefits
• Compostable
• Recyclable
• Recycled Content
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• Recycled Content
• Refillable
• Ozone Safe
• “Free of” and nontoxic
• Degradable (photo and

biodegradable claims)



Still Unregulated: The Big FourStill Unregulated: The Big Four

• Sustainability
• Organic
• Natural
• Green
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• Green



FTC Guides: Three Key ConceptsFTC Guides: Three Key Concepts

• Substantiation
• Specificity
• Qualification
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FTC GuidesFTC Guides

• The substantiation requirement
– Documentation required
– Must exist at the time claim was made
– The FTC’s ad substantiation rule, 16 CFR § 260.5

states:
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states:
• “Any party making an express or implied claim that

presents an objective assertion about the environmental
attribute of a product, package or service must, at the
time the claim is made, possess and rely upon a
reasonable basis substantiating the claim.”



FTC GuidesFTC Guides (cont.)(cont.)

• What constitutes substantiation?
– “Competent and reliable evidence”
– Requires scientific evidence or test or research

data
– The Guides state that
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– The Guides state that
• “substantiation will often require competent and reliable scientific

evidence, defined as test, analyses, research, studies or other
evidence based on the expertise of professionals in the relevant area,
conducted and evaluated in an objective manner by persons qualified
to do so, using procedures generally accepted in the profession to yield
accurate and reliable results.”



FTC GuidesFTC Guides (cont.)(cont.)

• Specificity
– Broad or general claims more likely to be

deceptive.
– Specific claims are easier to substantiate.
– A product advertised as being “RECYCLED”, must
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– A product advertised as being “RECYCLED”, must
specify whether the claim relates to the product, its
package, or both.



FTC GuidesFTC Guides (cont.)(cont.)

• Qualification
– Green claims will need to be qualified
– Qualifications must be “clear, prominent and

understandable”
– Qualifications must be commensurate with
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– Qualifications must be commensurate with
prominence of the claim—not in fine print

• Example: Paper box containing a product says
“RECYCLED” on front of box. Small print on back of box
says “this carton contains 100% recycled fiber” The FTC
maintains that this is deceptive



FTC GuidesFTC Guides (cont.)(cont.)

• Comparative claims
– Must be clear about what is being compared
– “50 percent more recycled content” is deceptive

• Overstatements and materiality
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• Overstatements and materiality
– A claim may be literally true but misleading
– Example: “50 percent more recycled content than

before”
– Content went from 2 percent recycled material to

3 percent recycled material



FTC GuidesFTC Guides (cont.)(cont.)

• Implied claims
– Indirect claims
– Use of a symbol or photograph
– Explanatory or qualifying text may be required
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• Certifications
– May need to be explained
– Must be “independent from the advertiser and

must have professional expertise in the area that
is being certified”



Particular ClaimsParticular Claims

• Use of “RECYCABLE”
– Means the product can be collected, separated, or

recovered from the solid waste stream and used
again by an established recycling program

– Make clear whether claim refers to the product,
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– Make clear whether claim refers to the product,
the package, or both



Particular ClaimsParticular Claims (cont.)(cont.)

– Unless qualified “must be collected for recycling in
a substantially majority of communities or by
substantial majority of consumers where the
product is sold”

– Many products do not meet this standard

Understanding the FTC’s New “Green Guides”
Thursday, December 2, 2010

– Many products do not meet this standard



Particular ClaimsParticular Claims (cont.)(cont.)

• Use of “compostable”
– Means a product or its package “will break down,

or become part of usable compost in a safe and
timely manner in home compost piles”

– A “timely manner” is the time it takes organic
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– A “timely manner” is the time it takes organic
compounds, such as leaves, grass, and foods, to
turn into useable compost



Particular ClaimsParticular Claims (cont.)(cont.)

• Use of “non-toxic”
– Refers to both human health affects and also

environmental affects

• Use of “environmentally preferable”
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– Means superior to other products
– Must be substantiated
– Must be qualified



Particular ClaimsParticular Claims (cont.)(cont.)

• Use of the universal recycling symbol
– Used to communicate both “recyclable” and

“recycled”
– Unless both claims can be substantiated,

qualifying language will be needed
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qualifying language will be needed
– Must disclose percentage of recycled content
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Joseph (“Jay”) Eckhardt is an attorney at the firm, concentrating on antitrust, trade regulation, and consumer
protection matters. Jay has experience in handling investigations by state and federal regulators, in antitrust
and consumer protection matters; he has represented clients in government investigations of environmental
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marketing claims and provides compliance counseling under the FTC Green Guides. Jay joined the firm in
2008, following six years practicing in antitrust and consumer protection matters at McDermott Will & Emery,
in Washington, D.C.



Revision of the GuidesRevision of the Guides
• Three public workshop programs in 2008

• Perception survey of 3,777 consumers;
survey of 1,000 web pages that make
environmental claims

• New enforcement actions filed in
2009 – first since year 2000
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2009 – first since year 2000

• Release of Draft Guides and request
for public comment, October, 2010

• Public comment period closes
December 10, 2010

-- Release of official Green Guides slated for 2011 --



The New GuidesThe New Guides
New Types of Claims Added to the Guides

• Seals and Certifications
• Renewable Materials
• Renewable Energy
• Carbon Offsets
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Claims Not Addressed by the Guides
• Organic claims
• Natural claims
• “Sustainable” claims
• No ban on general benefit claims



Renewable Energy ClaimsRenewable Energy Claims
FTC Survey Findings

• Survey of 387 web pages
with “renewability” claims
for products and/or energy

– 23.8% of the 387 web
pages from “Utilities &
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pages from “Utilities &
Energy” companies

– 49% of the 387 web pages
made renewable energy
claims Source: FTC “Green Marketing Internet Surf”



Renewable Energy ClaimsRenewable Energy Claims (cont.)(cont.)

FTC Survey Findings

• Survey questions focus
on the phrase:
“made with renewable energy”

• No uniform definition of
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• No uniform definition of
renewable energy – many
different sources of energy
may be called renewable

Source: FTC “Green Marketing Internet Surf”

-- Consensus that renewable energy excludes fossil fuels --


