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Coastal and Marine Spatial Planning
for Offshore Renewable Energy
Development on the West Coast

By Chad T. Marriott and Cherise M. Oram, Stoel Rives LLP

As developers continue to build renewable energy
projects on land under relatively well-defined siting and
permitting schemes, the regulatory regime for offshore
wind and hydrokinetic projects (i.e., wave, tidal, and
ocean current)' is a work in progress as agencies strive to
promote certainty for investors and developers. Recent
memoranda of understanding signed between the Federal
Energy Regulatory Commission and the Department of the
Interior (“DOI”),? the State of Washington,® and the State
of Oregon* demonstrate federal and state commitments to
develop offshore renewable energy resources. Successfully
navigating the offshore regulatory environment requires
close attention to regulatory authorities governing uses of
the ocean space and impacts one use may have others.

One reason special care is required is that the ocean
and adjacent coastal areas generally are not zoned to al-
low (or restrict) particular uses in particular locations fo
the exclusion of others. Consider these interests and uses,
for example: commercial and sport fishing, aquaculture,
recreation, shipping, mining, oil and gas exploration and
development, renewable energy development, undersea
fiber optic cables, national defense, coastal private prop-
erty, tribal treaty rights, cultural heritage sites, national
parks, national marine sanctuaries, and protected and
endangered species.

While individual sectors of the marine economy are
subject to regulations such as limits on take, designated
shipping lanes, and lease requirements, those regulations
generally do not affect other uses. For example, the exis-
tence of a shipping lane in Puget Sound does not prevent
a recreational sailor from crossing that lane. Likewise, a
renewable energy lease on the Outer Continental Shelf
(the “OCS”) will not prevent commercial fishing or other
uses in the lease area. Although this may not seem like a
big deal (after all, the energy industry has been dealing
with conflicting uses on the nation’s public lands for along
time), the number of regulations and regulatory entities
governing the use of marine waters that require consulta-
tion and cooperation between state and federal agencies is
greater than that confronting most land-based renewable
energy projects. As existing and new user groups seek to
make use of the states’ territorial seas’ and the OCS,° some
argue that a more comprehensive, integrated, ecosystem-
based management framework is needed to deal with the
statutory and regulatory complexity inherent in balancing
so many interests.

The Interagency Ocean Policy Task Force

To address the potentially competing uses of the nation’s
oceans and coastal areas, President Obama established an
Interagency Ocean Policy Task Force (the “Task Force”)
in June 2009 and directed it to develop “a recommended
framework for effective coastal and marine spatial plan-
ning” (“CMSP”).” Following the release of its Interim Report
in September 2009,® the Task Force convened 14 expert
roundtables focused on interests specifically affected by
CMSP? and, on December 9, 2009, the Task Force released
its Interim Framework for Effective Coastal and Marine
Spatial Planning (the “Interim Framework”).° The Interim
Framework proposes nine regional planning areas (the West
CoastRegionincludes Washington, Oregon, and California)
and sets out a process to develop and implement CMSP
in each region. According to the Interim Framework, each
region is expected to develop its own CMS Plan within
the next five years." If implemented effectively, the CMS
Plans contemplated by the Task Force can be a powerful
tool for long-term ocean resource management and can
play a key role in streamlining the regulatory process for
offshore renewable energy developers.

This article focuses on the Interim Framework asit con-
cerns offshore renewable energy development and posits
that the CMS Plan for the West Coast Region (the “West
Coast Plan”) should endeavor to achieve three goals: (1)
clarify the role that each state and federal agency will play
in implementing the West Coast Plan in order to minimize
duplicative efforts and speed up the siting and permitting
phase; (2) streamline the state and federal authorization
processes for offshore wind and hydrokinetic projects'
to align the West Coast Plan with the President’s goal
of mitigating climate change through renewable energy
development;’ and (3) establish a mechanism for funding
ongoing research and developmentaimed at designing and
implementing baseline environmental studies and moni-
toring for offshore renewable energy technologies. If the
West Coast Plan accomplishes these things, the industry
will quickly reap the benefits.

What Is Coastal and Marine Spatial Planning?

The Interim Framework defines CMSP as “a com-
prehensive, adaptive, integrated, ecosystem-based, and
transparent spatial planning process, based on sound sci-
ence, for analyzing current and anticipated uses of ocean,
coastal and Great Lakes areas. CMSP identifies areas most
suitable for various types or classes of activities in order to
reduce conflictsamonguses, reduce environmental impacts,
facilitate compatible uses, and preserve critical ecosystem
services to meet economic, environmental, security, and
social objectives. In practical terms, CMSP provides a pub-
lic policy process for society to better determine how the
ocean, coasts, and Great Lakes are sustainably used and
protected now and for future generations.”*

The United Nations Educational, Scientificand Cultural
Organization (“UNESCO”) defines CMSP similarly,'® with
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twoimportant qualifications: for UNESCO, CMSPisnotan
end initself and it does notreplace single-sector planning.'®
Thus, for UNESCO, CMSP functions as a national policy
overlay that relies on existing statutory and regulatory
schemes to achieve its purpose. In UNESCO's eyes, CMSP
“is not ocean zoning.”"’

Importantly, the Interim Framework was vague on this
point.’ States in a particular region may choose to imple-
ment that region’s CMS Plan by (1) carving out and regu-
lating exclusive-use zones according to specific, uniform
guidelines, (2) allowing state agencies to interpret general
guidelines according to their existing statutory authority, or
(3) something in between. For the West Coast Region, the
choice forimplementation will lie with a regional planning
body consisting of federal, state, tribal, and local agencies,
as well as representatives from the West Coast Governors
Agreement on Ocean Health' (collectively, the “Western
Regional Planning Body” or the “Planners”).’

Identifying Roles for State and Federal Agencies

According to the Interim Framework, the National
Ocean Council (the “NOC”)—a new Cabinet-level com-
mittee proposed by the Task Force—will help create the
Western Regional Planning Body. Co-chaired by the chair
of the Council on Environmental Quality (the “CEQ”) and
the Director of the Office of Science Technology Policy,* the
NOC will have “a stronger mandate and direction [than
the former Committee on Ocean Policy], and renewed and
sustained high-level engagement . . . . [that will provide]
a framework for more successful policy coordination.”*
However, the NOC has not yet been formed. If President
Obama takes the Task Force’s recommendation, then he
will likely form the NOC by executive order.®

While both the federal government and the western
coastal states have been active in ocean resource manage-
mentsince the 1970s,% the number and variety of ocean uses
continues to grow. Admittedly, without a unifying policy
goal to guide the preservation and development of ocean
resources, stakeholders risk a tragedy of the commons®
that puts both individual interests and ocean health at risk.
However, the courageous efforts of the states and federal
agencies like the National Oceanic and Atmospheric As-
sociation (“NOAA”) and the DOI have not yet provided a
clear framework for developing renewable energy projects
on the west coast. Washington’s passage of Substitute Sen-
ate Bill 6350 on March 19, 2010 (“SSB 6350”), represents
the most direct legislative action to implement CMSP and
coordinate offshore renewable energy development.

SSB 6350, effective June 10, 2010, establishes a marine
interagency team tasked with assessing and recommending
a framework for conducting marine spatial planning and
integrating the planning into existing state management
plans. The assessment must be completed by December
15, 2010. However, until federal, private, or other non-
state funding is secured specifically for these activities,
the team may not (1) assist state agencies with the review

and coordination of marine spatial data and marine spatial
planning with existing plans and ongoing planning or (2)
coordinate the development of a comprehensive marine
management plan for the state’s marine waters. Once
funding has been secured and the interagency team sets
itself to the task of designing a comprehensive marine
management plan, it will have twenty-four months to
do so. And once approved, the plan will be submitted to
the appropriate federal agency for incorporation into the
Washington’s coastal zone management plan. The state’s
Department of Ecology is tasked with developing guid-
ance to achieve a unified state position on the siting and
operation of offshore renewable energy facilities in the
state. However, that activity, too, is contingent on federal
or other non-state funding.?

The West Coast Plan presents an opportunity not only
to develop a unifying policy for the region, but to use that
policy as a basis for cleaning out the cupboards—i.e., for
revisiting the nexusbetween federal and state authorization
processes in order to streamline environmental reviews.
Because the Western Regional Planning Body will have
responsibility for choosing how CMSP is implemented
in Washington, Oregon, and California, developers in the
region should consider carefully how each participating
agency’sexisting regulatory responsibilities will be affected
(e.g., will the West Coast Plan consolidate or expand existing
consultations?), and determine how to proactively engage
them in streamlining the system.

The degree to which the Western Regional Planning
Body envisions CMSP as a method of ocean zoning will
be critical to analyzing how agencies’ roles may change.
If, on one hand, CMSP is implemented by defining exclu-
sive use zones on the West Coast, then stakeholders must
agree on a method for proceeding with project develop-
ment as those zones are negotiated. Such zones would
undoubtedly be hotly contested and subject to protracted
state and federal notice and comment processes (if not
new statutory drafting). A similar method for proceeding
in the meantime will be necessary if the Planners choose
to designate preferred use areas where other uses are not
excluded, but potentially competing uses are allowed ac-
cording to a predetermined hierarchy of “best uses.” On
the other hand, if the West Coast Plan permits state and
federal agencies to interpret a general set of guidelines,
then the proponents of renewable energy projects may
have to deal with inconsistencies between state processes
and potentially more regulatory hurdles.

No matter how the scope of CMSPis defined, however,
the West Coast Plan must address how state and federal
agencies can work together to accelerate the responsible
development of offshore renewable energy resources and
avoid duplicative efforts during the siting and permitting
phases.”
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Implementing the West Coast Plan

The Interim Framework calls for each region to develop
aCMSPlan within five years, based ona draft development
agreement that will be provided by the NOC.? While other
regions may find that goal difficult to meet, the West Coast
Region should not. Not only do the western states benefit
from an array of ocean resource management statutes and
policies developed over the past 40 years,” the Interim
Framework provides for the phased implementation of
CMSP* Phased implementation will allow the Western
Regional Planning Body to focus early on those areas
where the states have already accomplished the most and
push less-developed or very contentious issues back for
later consideration and negotiation. Thus, the Planners
will not launch a comprehensive West Coast Plan in five
years; rather, the West Coast Plan will be developed and
implemented progressively over the course of five years.

Two areas deserve the Planners’ early attention. First,
dispute resolution procedures must be set out clearly and
communicated to all stakeholders in the region. Distinct
dispute resolution mechanisms must be established for
(1) disputes that arise during the development of the West
Coast Plan concerning the implementation of CMSP in the
region generally and (2) disputes that arise after the West
Coast Plan (or a portion thereof) has been implemented
concerning the impacts a particular project could have on
the environment, local culture, or local economy.

Neither the Interim Report nor the Interim Frame-
work proposed a dispute resolution process to govern
the development of regional CMS Plans. Rather, dispute
resolution will be outlined by the NOC, in cooperation
with the Governance Advisory Committee,® a commit-
tee consisting of 13 members from regional governance
structures, tribes, and both coastal and inland states.’> At
a glance, the three levels of review set out in the Interim
Report to resolve stakeholder disputes seem promising. If
the regional planning body is unable to negotiate a solution,
then the issue will be elevated to the NOC, and if the NOC
members cannot resolve the conflict, it will be referred to
the President for final decision.

However, a process that, in certain instances, could end
only by executive order is not necessarily a streamlined
one. Given the diversity of parties and the differing juris-
dictional authorities and regimes between and among the
state and federal agencies, devising a dispute resolution
process that works for everyone will be challenging, but
not impossible. Although implementing a process that is
easy to facilitate and resolves conflicts quickly will require
parties to compromise where they may not otherwise do
so, the stakeholders involved in developing the West Coast
Plan have a shared goal of responsible development.

Assuming the NOC establishes an efficient dispute
resolution process for the regional planning bodies, the
West Coast Plan itself should present a preferred method
for resolving disputes that arise during individual project
development. Ultimately, all stakeholders have an interest

inavoidinglitigation, and a development plan thatincludes
a strategy for assessing impacts throughout a project’s life
will be far superior to one that does not.

Thus, the second area that deserves early attention
is mitigation. The Interim Framework recommends that
CMSP should be guided by “the precautionary approach
as defined in Principle 15 of the Rio Declaration, “Where
there are threats of serious or irreversible damage, lack of
full scientific certainty shall notbe used as a reason for post-
poning cost-effective measures to prevent environmental
degradation.””*® However, others have argued that pure
adaptive management would be better for accelerating the
offshore renewable energy industry.>

Ultimately, the West Coast Planning Body will deter-
mine what mitigation standard should predominate in the
region, and itis possible that different mitigation strategies
could be used to assess different technologies or sectors of
the marine economy. After all, the West Coast Plan must
address all ocean uses, not only renewable energy devel-
opment. However, such a discussion is beyond the scope
of this article.

Whichever method the Planners choose, the goalis clear.
The West Coast Plan must give the industry a signal about
the level of mitigation that developers will be required to
undertake prior to placing their first device in the water. To
be aligned with the President’s goal of mitigating climate
change through renewable energy development, projects
must be able to move forward even though the environ-
mental impacts (whether good or bad) are not completely
understood at the outset. State and federal agencies must
be able to define their specific roles in a comprehensive
process for resolving disputes that arise in individual proj-
ectdevelopment. Accelerating the industry, therefore, may
be less about which mitigation philosophy should govern
and more about how quickly the Planners can give the
industry the signal it needs to assess the financial viability
of proposed projects.

Using CMSP to Advance Offshore Renewable Energy

CMSP is to be “based on sound science.”® However,
relatively little is known about how offshore renewable
energy projects will impact the ocean environment, and
some of what is known is proprietary. Because the offshore
renewable energy industry is still in its nascent stages of
development, and because companies are notincentivized
to share data gathered through their own R&D efforts, the
West Coast Plan should establish a mechanism for funding
ongoing R&D in the region.®

One idea is for the western states to fund research
projects focused on regional issues through the Northwest
National Marine Renewable Energy Center. Another pos-
sibility is for the West Coast Planning Body to work with
legislators to propose R&D programs that can be carried
outby other public universities and colleges. At the federal
level, the Ocean Renewable Energy Coalition has negotiated
Senate Bill 1462, a bill “that would establish an Adaptive
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Management Fund which developers can use tounderwrite
environmental studies and ongoing post-deployment
monitoring requested by state and federal resource agen-
cies, including NOAA, for demonstration and early-stage
commercial projects.”¥” The concept articulated in Senate
Bill 1462 is sound and the Planners can use it as a model
for state legislation in the region.

Ultimately, increasing access to baseline data on the
surface and subsurface environments will be critical to
rapid growth in the industry. Better information will lead
to more concise and efficient mitigation strategies, and
better mitigation will lead to fewer disputes.

Conclusion

CMSP can be a powerful tool for ocean resource man-
agementon the West Coast. However, unless the West Coast
Planning Body uses it to carefully streamline existing state
and federal authorization processes, the West Coast Plan
could slow offshore renewable energy development in the
region. Once President Obama forms the NOC and the
West Coast Planning Body convenes, the Planners should
act quickly to leverage the states’ existing statutes, poli-
cies, and memoranda of understanding to identify areas
for early action. The Planners should also look beyond
the four corners of the Interim Framework and devise a
funding mechanism for research on the surface and sub-
surface environments that will help to inform decisions by
developers, resource agencies, and legislators. Finally, to the
extent that CMSPis designed to determine the best uses for
the marine environment, interested parties should engage
in the process early, not only to reinforce the President’s
goal of prioritizing renewable energy to mitigate climate
change, but also to learn more about the competing uses
and stakeholder groups.
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EPA Issues Construction Stormwater Rule
By Meline MacCurdy and Russell Prugh

The Environmental Protection Agency (EPA) issued a
long-awaited final stormwater rule in the Federal Register
on December 1, 2009, that for the first time imposes an
enforceable numeric limit on stormwater discharges from
large construction sites and requires monitoring to ensure
compliance with the numeric limit. The rule also requires
nearly all construction sites disturbing one acre or more to
implement a range of erosion and sediment controls and
pollution prevention measures. While the non-numeric ef-
fluent limitations are applicable to every Clean Water Act'
(CWA) construction stormwater permit for sites over one
acreissued after the rule took effect on February 1,2010, the
numericlimitand associated monitoring requirements ap-
plicable to large sites will be phased in over four years.

According to EPA, the rule will impact approximately
82,000 firms within the construction and development
(C&D) category, including residential and commercial
construction and heavy and civil engineering firms,> and
will cost the industry nearly $1 billion in new compliance
costs.’* While massive, the cost of the new requirements are
less than were estimated under the proposed rule, as aresult
of changes made during the rulemaking process.

The Clean Water Act

The CWA prohibits discharges of pollutants by any
person from point sources into waters of the United States
withoutaNational Pollutant Discharge Elimination System
(NPDES) permit.* NPDES permits “place limits on the type
and quantity of pollutants that can be released into the
Nation’s waters, and must set forth effluent limitations,”’
which are specific restrictions on the quantities, rates, and
concentrations of chemical, physical, biological or other
constituents, such as sediment or turbidity, discharged
into navigable waters from point sources.® EPA’s effluent
limitations are incorporated into NPDES permits when
the permits are issued. NPDES permits are generally is-
sued by state agencies, because most states have sought
and received NPDES permitting authority from EPA.
EPA’s national regulations set a floor for state as well as
EPA NPDES permits, but states can include requirements
in state NPDES permits that are more stringent than the
national standards.

The specific effluent limitations incorporated into NP-
DES permits are established using more general effluent
limitations guidelines (ELGs) and new source performance
standards (NSPSs).® ELGs impose technology-based re-
quirements for categories of pointsource dischargers. ELGs
apply to existing sources of pollution and NSPSs only apply
to “new sources.” A “new source” is any source that was




