DJC

FRIDAY

February 17, 2006

www.djcOregon.com

Reprinted from the Daily Journal of Commerce.
To subscribe, e-mail subscriptions@djcOregon.com.

THE DAILY JOURNAL OF COMMERCE, PORTLAND, OREGON

©Daily Journal of Commerce. All rights reserved.

Despite Walsh, judge enforces
additional-insured coverage

In Hoffman Construction Co.
of Oregon v. Travelers Indemnity
Insurance Co., decided Nov. 28,
2005, a federal district court
judge enforced an insurance
policy provision that gave addi-
tional-insured coverage to a
prime contractor. The federal
court did so despite the fact
that the Oregon Supreme
Court had invalidated a similar
additional-insured provision in
its 2005 watershed decision in
Walsh Construction Co. v.
Mutual of Enumclaw.

In Hoffman, the prime con-
tractor’s contract with one of its
subcontractors (“Subcontractor
A”) required Subcontractor A to
name the prime contractor as an
additional insured on
Subcontractor A's general liabili-
ty insurance policy. A laborer
employed by another subcon-
tractor was injured on the proj-
ect and later sued the prime
contractor for allegedly improp-
er construction by
Subcontractor A.

The prime contractor ten-
dered defense of the laborer’s
suit to Subcontractor As insur-
ance company, based on the
prime’s status as an additional
insured on Subcontractor A's
general liability policy.

Subcontractor A insurance
company refused to accept the
tender, contending that the
additional-insured provision of
the policy was invalid in light of
the Oregon Supreme Court’s
decision in Walsh.

In Walsh, the Oregon Supreme

Court invalidated an additional-
insured provision in a subcon-
tractor’s insurance policy on the
grounds that it violated Oregon’s
“anti-indemnity” statute, Oregon

Revised Statute 30.140. That
statute reads in part as follows:

“(1) Except to the extent pro-
vided under subsection (2) of
this section, any provision in a
construction agreement that
requires a person or that per-
son’s surety or insurer to indem-
nify another against liability for
damage arising out of death or
bodily injury to persons or dam-
age to property caused in whole
or in part by the negligence of
the indemnitee is void.

“(2) This section does not
affect any provision in a con-
struction agreement that
requires a person or that per-
son’s surety or insurer to indem-
nify another against liability for
damage arising out of death or
bodily injury to persons or dam-
age to property to the extent that
the death or bodily injury to per-
sons or damage to property aris-
es out of the fault of the indemn-
itor, or the fault of the indemni-
tor’s agents, representatives or
subcontractors.”

The Supreme Court’s decision
was based on the language of

Subsection (1) of the statute,
which renders void any provi-
sion in a construction contract
requiring a person’s insurer “to
indemnify another against liabil-
ity for damage ... caused in
whole or in part by the negli-
gence of the indemnitee.”

In Walsh, there was no argu-
ment that the insured subcon-
tractor had caused the injury
and thus that the claim against
the prime contractor was

based on the prime’s vicarious
liability for its subcontractor’s
act. As such, the Supreme
Court’s decision presumed the
claim was based on injury
caused by the prime contractor
itself. On that basis, the Court
invoked Subsection (1) of ORS
30.140 to invalidate the addi-
tional-insured coverage.

In the Hoffman decision, the
federal court pointed out that
the additional-insured coverage
being sought by the prime con-
tractor was not for a claim
based on the prime contractor’s
own misconduct but rather was
for a claim based on the prime’s
vicarious liability for the alleged
misconduct of its subcontrac-
tor. Given this distinction
between the facts before it and
the facts in Walsh, the federal
court held that Subsection (1) of
ORS 30.140 did not apply as it
did in Walsh. In addition, based
on the facts involved, the feder-
al court held that the decision
in Walsh did not bar Subsection
(2) of ORS 30.140 from being
applied to validate the prime

contractor’s claim.

Said the federal court judge: “I
do not find Walsh an obstacle to
finding that ORS 30.140(2)
applies when there is evidence
of fault by a subcontractor.”

The court’s decision in
Hoffman has significant implica-
tions for project owners, prime
contractors, subcontractors and
others involved in construction
projects.

The federal court’s ruling is
not the final word on this issue
because the decision interprets
Oregon state law, and the
Oregon Supreme Court is the
ultimate arbiter of state law.
However, if the federal court’s
reasoning withstands future
legal challenges, the additional-
insured provisions of liability
policies on Oregon construction
projects will be enforceable
when the additional-insured
party is sued not because of its
own negligence or other wrong-
doing but rather because of its
alleged vicarious liability for the
negligence or other wrongdoing
of the insured, lower-tier party.

Thus, if Hoffman states the
applicable law, project owners,
prime contractors and other
upper-tier parties on Oregon
construction projects will be
relieved of the troubling breadth
of the Walsh decision.

James A. Zehren is a partner in the con-
struction and design section of the
Portland office of Stoel Rives LLR He can
be reached at 503-294-9616 or
Jjazehren@stoel.com.



